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The trend is still upward in the cost of living. During 
the month preceding August 15 the Consumer’s Price 
Index moved from 190.8 to 191.1 (1935-39 equals 100), 
a boost of 0.2 per cent. There is wide fluctuation in 
various sections of the nation in the index. For example, 
in Birmingham the average for all items was 198.5; 
in Boston it was only 183.0. 


Nonagricultural employment is at an all-time high 
because of a 750,000-man increase during August. 
However, the seasonal withdrawal of summer workers 
from the labor force held down the unemployment 
decline to slightly over 300,000. The net gain brought 
total civilian employment to almost 62.4 million. 


The all-commodities index moved higher during August 
to 112.1 (1947-49 equals 100), then dropped back to 
111.3 by mid-September. Lowering food prices caused 
the decrease, which reduced the index below the July 
mark of 111.8. Commodities other than food held 
virtually unchanged at 112.7. 


July saw average weekly earnings for all manufactur- 
ing decline by $1.14 from the previous month due to 
the shorter workweek and decreased hourly earnings 
which, in turn, resulted from curtailment of overtime 
in metalworking industries. The July average was 
$65.84. 

Recovering rapidly following the steel strike settle- 
ment in July, industrial production climbed 11 per 
cent in August. The healthy upswing resulted from 
an increase in durable goods output of about 18 per 
cent coupled with a strong, though lesser, rise in pro- 
duction of nondurable goods and minerals. By the 
first week in September, steel production had returned 
to full capacity. The August index figure was 212 
(1935-39 equals 100). 


The downswing in sales of manufactured goods which 
began in May and continued through June had not 
let up at the end of July. However, the July drop 
was slight, less than $150 million. July sales: $21.7 
billion. Inventories also suffered a mild drop, to 
$42,128,000,000. 


A decline of 3% per cent in retail sales, from the 
previous month, was registered during July. The July 
total: $12,555 million. Against this current, a 4 per 
cent sales increase took place at the wholesale level. 
The increase in materials costs during August caused 


a 2 per cent increase in expenditures for new con- 
struction, to $3,152 million, the highest monthly figure 


- on record. Nonfarm housing starts during August were 


down to 99,000, a decline of 5,000 units, or 5 per cent, from 
July. Practically all of the decline was in privately 
owned new housing. 


Business fatalities for July numbered only 580 as com- 
pared with 671 for June. The total for July, 1951: 665. 
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The NLRB on Lockouts—| 


By SYLVESTER PETRO, Associate Professor of Law, New York University 


ete the second time in the last few 
months a decision has been handed down 
which calls for analysis of the fundamentals 
of existing national labor policy and evalua- 
tion of the competence of the National 
Labor Relations Board as the primary in- 
terpreter of that policy. In the first of these 

American National Insurance Company *—the 
Supreme Court indicated that the NLRB 
either does not understand or refuses to ac- 
cept the Congressionally established distinc- 
tion between the employer’s legal duty to 
bargain and his legal right to refuse to 
make a concession.” The second decision— 
that of the NLRB in Morand; our main 
subject in this and the following article— 
shows a similar failure or refusal by the 
Board to appreciate the equally fundamental 
distinction between the use of economic 
powers or rights of employers for antiunion 
purposes and the use of such powers or 
rights for other purposes, including promo- 
tion of the employer’s position in collective 
bargaining. .Gratuitously, and in spite of 
Chairman MHerzog’s dissent from _ such 
gratuitous action, Board members Houston, 
Murdock and Style§ held in the Morand 
case that members of an industry-wide em- 


ployers’ association violate the NLRA 
where they lock out their employees after 
the union has called a strike against one 
member of the association. The fact that 
the lockout was defensive, that it was not 
designed to discourage union membership, 
that negotiations had always been carried 
out in the past on an industry-wide basis— 
all these were held immaterial by a ma- 
jority of the Board. Especially important 
is the holding that the fact that the lockout 
had an anti- 
union one in the accepted sense—was im- 
material. The holding is broad enough to 
forbid any lockout utilized to put pressure 
on employees, even a lockout by a single 
employer, when good-faith bargaining has 
become stalemated, to induce the employees 
and their union to accept the terms offered 
by the employer. 

The Board’s 
defies the conclusion reached on the same 
issue by two of the United States Courts 
of Appeals, the Seventh Circuit* and the 
Ninth Circuit... It goes without saying, of 
course, that this conflict alone does not 
necessarily mean that the Board is “wrong.” 
But, if we may digress momentarily to deal 


economic objective—not an 


position straightforwardly 





1NLRB v. American National Insurance Com- 
pany, 21 LABOR CASES { 66,980 (May 26, 1952). 

2See the discussion in 3 Labor Law Journal 
515 (August, 1950). 

% Morand Brothers Beverage Company, 99 
NLRB, No. 55 (July, 1952). 
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4Morand Brothers Beverage Company vv. 
NLRB, 20 LABOR CASES { 66,453 (CA-7, 1951). 

5 Leonard v. NLRB, 21 LABOR CASES § 66,997 
(CA-9, 1952). 
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with one of the constantly recurring prob- 
lems in the field of administrative law, the 
fact of disagreement does serve to focus 
attention on the assumption that the courts 
ought to defer generally to the greater “ex- 
pertise” of administrative agencies. We 
believe that the present instance demon- 
strates one of the basic weaknesses of that 
assumption: its failure to appreciate the 
widespread inability of specialists to recog- 
nize how their own specialties must be 
trimmed to fit the broader, more complex 
and far more important patterns of the 
whole social system with which those special- 
ties must integrate. For one of the abiding 
weaknesses of the NLRB from the very 
beginning has been its failure to understand 
that the policies of the labor relations legis- 
lation are not autonomous, exclusive, omni- 
potent and exhaustive. Time after time the 
Supreme Court and the courts of appeals 
have had to remind the Board that labo: 
relations policies must live with, and can- 
not be allowed to engulf, the other import- 
ant national policies. Mr. Justice Murphy 
found it necessary to inform the NLRB that 
there are policy interests in favor of giving 
employers freedom to speak their minds on 
the subject of unionism, and that these 
interests exceed in importance the policy of 
forbidding employer interference in organ- 
izing affairs of employees.* Chief Justice 
Hughes had to tell the Board that the 
NLRA’s protection of concerted employee 
activities against employer interference does 
not privilege against employer interference 
activities by employees which plainly violate 
the property rights and the criminal statutes 
which lie at the basis of every free, civilized 
society." And Mr. Justice Roberts, to men- 
tion only one more of the many similar 
admonitions,® had to remind the Board that 
society and its laws are as much concerned 
with the employer’s right and power to re- 
sist the economic demands of unions as 
with the right and power of unions to make 
Here we come back to the 
theme of this article. For the fatal weak- 
ness demonstrated by the NLRB in the 
Morand case, as in the American National 
Insurance case, is its assumption that the 
law is designed as much to insure economic 
victories for unions as it is to insure the 
full freedom of employees to form and join 


such demands.’ 


unions. The distinction is a fairly subtle 
one, yet almost everyone but certain mem- 
bers of the NLRB seems able to grasp it. 

30th the Seventh and Ninth Circuit 
Courts of Appeals developed the distinction 
fully, and in both policy and legal terms at 
that. In fact, the Seventh Circuit spelled 
out the point at an earlier stage in the 
Morand litigation itself, in the decision in 
which it remanded the case to the Board for 
reconsideration of the problems which we 
shall presently discuss.” On the first round, 
the Seventh Circuit held that the NLRA 
makes a distinction between employer ac- 
tivities which are designed to defeat 
unionism and employer activities which are 
designed to defeat union demands. If an 
employer locks out his employees with the in- 
tention of discouraging union membership or 
of evading the legal obligation to bargain in 
good faith, the court held, then he is guilty of 
unfair practices under Section 8(a)(1), (3) 
and (5) of the NLRA; for such conduct re 
strains and coerces employees in the exercise of 
the right to form and join unions, it discour- 
ages union membership by discrimination in 
employment tenure and it is manifestly a 
refusal to bargain. But if the employer 
temporarily interrupts the employment re- 
lationship (the ordinary understanding of a 
lockout) simply to put pressure on the em- 
ployees to reduce their economic demands 
or to accept the conditions offered by the 
employer, the court held, then he is guilty 
of no unfair practice; for such action does 
not restrain or coerce employees in the 
exercise of any of the rights granted by 
Section 7, it does not interfere in any way 
in the formation or operation of a labor 
union, it does not discriminate to discour- 
age union membership and it not 
amount to a refusal to bargain in good faith. 
Thus, for the court, the economic lockout 
utilized in the context of an impasse in 
good-faith bargaining simply does not vio- 
late any provision in the act, once the dis- 


does 


tinction between antiunion activities and 
economic activities which are neutral in re- 
gard to unionism is understood. But the 


court did not rest its decision on this nega- 
tive conclusion alone. It went on to point 
out that the Taft-Hartley Act mentions 
lockouts several times, in contexts which 
suggest that the econdmic lockout is nor- 





* Virginia Electric and Power Company v. 
NLRB, 5 LABOR CASES { 51,124, 314 U. S. 469 
(1941). 

™ Fansteel Metallurgical Corporation v. NLRB, 
1 LABOR CASES { 17,042, 306 U. S. 240 (1939). 

®See also International Union v. WERB, 16 
LABOR CASES { 64,992, 336 U. S. 245 (1949) and 
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Southern Steamship Company v. NLRB, 5 LABOR 
CASES { 51,139, 316 U. S. 31 (1942). 

* Mackay Radio and Telegraph Company v. 
NLRB, 1 LABOR CASES { 17,034, 304 U. S. 333 
(1938). 

10 See footnote 4. 


October, 1952 @ Labor Law Journal 


























mally available to the employer as a matter 
of law.” 


The reasoning of the Ninth Circuit” is 
virtually identical to that of the Seventh 
Circuit, and is elaborated with extensive 
references to the legislative history of the 
Taft-Hartley Act. However, both courts 
remanded the respective cases to the NLRB. 
The Ninth Circuit offered the Board the 
privilege of a primary determination of the 
bare legal question whether the economic 
lockout (as opposed to the antiunion lock- 
out) is lawful, a question which the Board 
had apparently not dealt with to the satis- 
faction of the court. (The Board has not 
yet handed down a decision in the case 
remanded by the Ninth Circuit; but its de- 
cision on remand of the Morand case by 
the Seventh Circuit undoubtedly indicates 
what it will hold.) The Seventh Circuit 
asked the Board to deal with three ques- 
tions, but we shall be concerned with only 
two in this and the following article. 


Issues in Morand 


Of the two more important questions re- 
manded to the Board in Morand, one was a 
question of fact and the other was a ques- 
tion of law. The question of fact was 
whether the members of the employer as- 
sociation had intended to effect a permanent 
or a temporary severance of the employer- 
employee relationship. The question of law 
was whether, assuming that a temporary 
severance was found to have been intended, 
such a severance was an unfair labor practice. 
Although it found that the severance was 
meant to be permanent, a three-member ma- 
jority of the Board decided, over Chairman 
Herzog’s dissent, to deal with the second 


question also.” 


In its original decision, the Board was 
not altogether clear in its finding as to the 
temporary Or permanent character of the 
employment severance; at least the court 
felt that there was some doubt as to the 
exact finding. And this matter troubled the 
court because it felt that the case turned on 
precisely the question whether the sever- 
ance was intended to be temporary or per- 
manent. If the members of the employer 
association had intended permanently to 
sever the employment relationship, the court 
felt, there could be no doubt that an unfair 
practice existed. 


While not troubling to explain its reason- 
ing (quite possibly because the verbalization 
of the conception is by no means easy), the 
reasoning probably went along these lines: 
A permanent severance of employment dur- 
ing a collective-bargaining impasse has the 
same ultimate effect as a discharge of em- 
ployees for joining a union and amounts to 
the same thing as a refusal to bargain col- 
lectively; it does not accept the duty of 
bargaining collectively with the union freely 
chosen by the employees, but instead seeks 
to undermine the basis of the duty to bar- 
gain collectively; by getting rid of the 
employees the employers get rid of the duty 
to bargain with their union. On the other 
hand, if the severance were meant to be 
only temporary, the court probably reasoned, 
a different view of the employers’ conduct 
and its legal consequences would be re- 
quired, Then the conduct would have to 
be viewed as accepting the basic policies 
and requirements of the labor relations 
legislation, not as rejecting and undercut- 
If designed as only a 
the severance would 
as a tactic ancillary 


ting those policies. 
temporary measure, 
have to be regarded 
to collective bargaining, not as a technique 
designed entirely to eliminate the obligation 
to bargain collectively. Formulated more 
generally, the court probably began with 
the clearly solid principle that the act is 
designed to promote collective bargaining 
between employers and the representatives 
freely selected by their employees; the court 
probably continued with the supporting 
principle that employers may not coer- 
cively interfere with the exercise of free 
employee choice; and it probably concluded 
with the logical inference that a permanent 
severance of employment would immedi- 
ately undercut free employee choice and 
ultimately evade the duty to bargain—while 
a temporary interruption of employment 
during a collective-bargaining impasse, the 
act which we call lockout,” 
far from being designed to evade bargaining 
responsibilities, really operates as an ad- 
junct to collective bargaining. In brief, the 
court might say, the economic lockout ac- 
cepts the institution of collective bargaining 
and its attendant responsibilities, and works 
within them—while a permanent severance 
of employment would eliminate the basis of 
collective bargaining. 


an “economic 


Whether or not this represents the court’s 
reasoning, the fact is that the court directed 








11 See, for example, Section 8 (d) of the NLRA 
as amended and Sections 206-210 of the LMRA. 
We shall deal with these matters in more detail 
in the ensuing article. 
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12 See footnote 5. 
18 The NLRB’s analysis of this question is the 


subject of the ensuing article. 
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the Board to make “a clear and explicit 
finding on the question whether the sever- 
ance of the employer-employee relation ... 
was intended to be temporary or perma- 
nent .’ The Board’s trial examiner 
found as a fact that the severance was in- 
tended to be temporary. The Board (in- 
cluding Chairman Herzog) disagreed. 


Distortion of Fact Issue 


Before we become immersed in the testi- 
monial complexities of the case, one thing 
must be made very clear. The court asked 
the Board to make a finding as to whether 
the severance of employment was designed 
to be temporary or permanent. /t did not 
ask the Board to make a finding as to whether 
the severance was a discharge, on the one hand, 
or a temporary layoff, on the other. This 
point must be emphasized because the con- 
trast between a discharge and layoff, on the 
one hand, and the contrast between a per- 
manent and temporary severance of em- 
ployment, on the other, are by no means 
identical. Discharges and layoffs merge 
into one another; often, when a layoff is 
announced, no one knows whether the em- 
ployees affected will ever be called back; 
they may or may not be, depending on a 
multitude of variant possibilities. In short, 
there is no clean-cut distinction between a 
discharge and a layoff. On the other hand, 
there is a solid distinction—certainly in 
theory, and largely in practice—between a 
permanent and a temporary severance of 
employment; and, more important, there is 
a perfectly clear distinction between a lock- 
out and a permanent severance of employ- 
ment. The lockout, in fact, should not even 
be viewed as any kind of real severance; like 
the strike, it is an interruption in the em- 
ployer-employee relationship. The economic 
lockout assumes and even hopes for a re- 
sumption of the employer-employee rela- 
tionship, although at an unpredictable date, 
on the occurrence of a tolerably predictable 
event, namely, the settlement of the current 
dispute. The permanent severance of em- 
ployment assumes almost the precise op- 
posite. It assumes that the employee 
involved will return to work, if at all, only 
on an almost completely unpredictable turn 
of events. 





The term “discharge” is an extremely 
loose one, especially in the context of labor 
disputes. Theoretically, and when used 
with great precision, it may mean the same 
thing for most purposes as a permanent 
severance of employment. It may mean 
that the employee is dropped from the 
payroll, that his seniority lapses and that 
all other perquisites and attributes of em- 
ployee status, such as pension and hospital- 
ization benefits, are terminated. But this 
precision and definiteness obtains, largely, 
only where it is relatively unimportant. In 
labor-dispute cases, problems frequently 
arise as to whether the term “discharge” 
actually has this definite meaning. The 
Board itself has had the problem to face in 
many cases, and has dealt with it in a 
manner which is extremely significant for 
the present discussion. Thus the Board has 
distinction between “effective” 
and merely “tactical” discharges in many 
cases involving strikes.“ Solely to put 
pressure on strikers, and not actually to 
terminate the employer-employee relation- 
ship, a strike-bound employer may announce 
that he is “discharging” the strikers, or that 
he will “discharge” them if they do not 
return to work by a fixed date. If the 
discharge” is actually only a “tactical” 
measure, the Board has found that no real 
severance of the employment relationship 
was intended or affected.” On the other 
hand, if the facts show that the employer 
meant what he said, the Board has not 
hesitated to hold that a real discharge was 
affected and, usually, that the employer had 
therefore committed an unfair practice.” 
The lesson to be learned from this line of 
decisions is that “discharge” may be equated 
with “permanent severance” only with ex- 


created a 


‘ 


sc 


treme care. 


Nevertheless, in rehearing the Morand 
case, the Board gradually shifted from the 
inquiry ordered by the court to a materially 
different inquiry. Instead of determining 
whether the severance was intended to be 
temporary or permanent, as the court di- 
rected, it asked the question whether the 
employers intended to “discharge” the em- 
ployees or merely to lay them off. It 
equated “discharge” with “permanent sev- 

(Continued on page 732) 





4% For a collection of cases on this point, see 
2 CCH Labor Law Reports (4th Ed.) { 4070. 

1% For example, Majestic Manufacturing Com- 
pany, 64 NLRB 950 (1945): Rockwood Stove 
Works, 63 NLRB 1297 (1945); Anchor Rome 
Mills, Incorporated, 86 NLRB 1120 (1949); 
Myers Products Corporation, 84 NLRB 32 (1949). 
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16 Rockwood Stove Works, cited in footnote 
15: Field Packing Company, 48 NLRB 850 
(1943); Kuehne Manufacturing Company, 7 
NLRB 304 (1938). 
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How Cities Keep Industrial Peace 


NY DISCUSSION of municipal indus- 

trial relations plans must begin with 
Toledo, the trail blazer in municipal media- 
tion. The Toledo plan has been copied, 
either entirely, or in part, by other munici- 
palities. The plan had its actual beginnings 
in 1934 during the ruinous Electric Auto- 
Lite Company strike. A report of the 
strike reads almost like a boyhood thriller. 
Said the report: ’* 

“Tt was almost civil war. All afternoon 
and night on Wednesday May 23 (1934) 
strikers, strikebreakers, police and company 
guards battled before the Electric Auto- 
Lite Company plant in the occasional glare 
of strikebreakers burning automobiles and 
amid clouds of choking tear gas and raining 
bricks. The National Guard was called out 
at midnight. 

“On Thursday, when the battle resumed, 
the soldiers used their bayonets. When a 
dozen of their own had been hospitalized 
with cracked heads, they used their guns. 
When it was all over two men were dead, 


two hundred injured and the plant suf- 
fered $150,000 damages.” 
The effect of the strike was to start 


thought among the city officials, manage- 
ment and labor groups on how to prevent 
recurrence of such industrial anarchy. The 
strike situation for the remainder of 1934 
and early 1935 was so bad in Toledo that 


By VICTOR H. ROSENBLOOM 





There is drama in the industrial re- 
lations history of America's cities. 
Here the author 
explains 
Toledo, Boston and elsewhere, in a 
companion study to his similar treat- 
ment of New York City in the August 
issue of the Labor Law Journal 


examines and 


municipal mediation in 





one industrialist, when approached to in- 
stall air conditioning in his plant, remarked, 
“We don’t hold with air-conditioning our 
factories; we just wait for the pickets to 
ventilate the plant by bricks 
through the windows.” *” 


tossing 


First Toledo plan.—As a result, Edward 
McGrady, early in 1935 set up the Toledo 
Industrial Peace Board. Edward McGrady 
was at that time Assistant United States 
Secretary of Labor and later became vice- 
president of the Radio Corporation of 
America in charge of Industrial Relations. 
The Industrial Peace Board consisted of 
18 members—five from management ranks, 
five from labor and eight representing the 
public. In charge of the board was Edmund 
Ruffin, a former newspaper reporter, who 








1 “Toledo Plan,”’ 22 Newsweek 56 (December 
30,1946). 


How Cities Keep Industrial Peace 


2 Gilbert C. Bailey, ‘Toledo Offers a Plan for 
Industrial Peace,’’ New York Times Magazine, 
November 24, 1946, p. 12. 
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was appointed city mediator. In that posi- 
tion he maintained a direct and personal 
contact with all parties involved in any 
dispute. His personal activities were largely 
responsible for the success of the board. He 
called upon the board in those emergencies 
proving impossible of direct and immediate 
settlement by him. 

There was no established procedure and 
no compulsion to use the board or to abide 
by its decisions or suggestions. The only 
pressure was that exerted by the local 
newspapers, which were constantly empha- 
sizing the public interest in the peaceful 
settlement of disputes.* 


The policies of the board, as drawn up 
by Edward McGrady, to insure its success- 
ful operations were: * 

“1. The Board will never at anytime 
have authority to order anyone to do 
anything. 

“2. Cooperation between labor, manage- 
ment and the Board will be entirely 
voluntary. 

“3. Members of the Board will represent 
the community at large rather than any fac- 
tion or group. 

“4. The Board shall merely mediate, 
which is to say, make recommendations or 
suggestions which may be mutually ap- 
proved or rejected. 

“S. The Board shall never arbitrate, which 
is to say it shall not, even by mutual re- 
quest, make ‘binding’ or ‘final’ decisions 
which both sides must accept. These might 
lead to loss of confidence in the Board no 
matter how fair the decision. 

“6. The Board will never take a vote on 
the rightness or wrongness of the issues in 
dispute. No judge or jury attitude will 
ever be displayed. 

“7. The Board will operate with an ir- 
reducible minimum of publicity. 

“8. The Board will not interfere with, 
or assist in, union organization campaigns. 


“9. The Board will take no position on 
such questions as ‘open shop’ or ‘closed 


,%? 


shop’. 

Although operating on a small scale, the 
board handled successfully over 100 major 
and minor disputes. The substantial reduc- 


tion in the amount of labor conflict in Toledo 
won national fame.* The board continued 
its operations until 1943, when it was dis- 
banded because the War Labor Board had 
assumed more and more of its case load. 


Toledo industrial scene in 1945.—The year 
1945 found Toledo an industrial town of 
300,000 persons. Forty per cent of its popu- 
lation was employed in manufacturing plants 
producing $400,000,000 worth of goods 
per year, covering automotive, glass, textile, 
steel and other diversified products. It is 
both a railroad center and a lake port. 
Toledo depends on its industrial life for the 
prosperity of the community and its citi- 
zens. Ninety per cent of Toledo’s industrial 
workers are unionized, with the largest 
local, containing 50,000 members, being 
Local 12 of the United Automobile Work- 
ers, CIO. Finally, 70 per cent of Toledo’s 
industries are home-owned. That is, owned 
and operated by managements, including 
the top management officials, who reside in 
the same community as their employees and 
who are thus personally, as well as finan- 
cially, affected by any industrial upheavals.® 


Creation of the second Toledo plan.— 
Nineteen hundred and forty-four, the year 
after the Toledo Industrial Peace Board 
yielded to the War Labor Board, found 
Toledo thirty-fourth in population, but 
fourth in days lost by strikes. In April, 
1945, faced with the accomplished fact of 
a bad industrial peace record the year 
before, and realizing that with the end of 
the war, Toledo, which had been a key wat 
industry town, would be faced with difficult 
reconversion problems, the city council con- 
cerned itself with the problem of keeping 
the industrial peace. Under the leadership 
of Michael V. DiSalle, the council adopted 
a resolution naming a committee of 18—six 
labor leaders, six management leaders and 
six public leaders—to make a study of the 
city’s industrial relations problems and to 
recommend to the council any suggested 
solutions. 

Top Toledo leaders of each of the three 
groups were chosen to make up the com 
mittee. They held their first meeting in 
July, 1945, and for seven long months de- 
bated the causes and effects of labor- 
management disagreement. During this 
time they also developed a better under 








%**Toledo Industrial Peace Board,’’ Toledo 
City Journal, January 22, 1938, p. 42. 

* Personal letter from Jerome Gross, executive 
secretary of the Toledo-Labor-Management-Citi- 
zens Committee, dated October 16, 1948. 
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standing of each other and their problems, 
a relationship which dispelled some of the 
suspicion that originally existed. After 
thoroughly exploring every avenue, they de- 
veloped a fundamental set of principles on 
areas of agreement. This set of principles 
included: * 

“1. That management and labor 
recognize and respect the prerogatives and 
responsibilities of the other. 


each 


“2. That there be made available for vol- 
untary utilization, mediation, fact-finding 
and arbitration facilities. 


“3. That an educational program to pro- 
mote better understanding between manage- 
” 
ment and labor be undertaken. 


These principles were the cornerstone of 
the industrial relations charter which the 
committee drew up. In turn they were the 
structural framework of a proposed Labor- 
Management-Citizens Committee. The char- 
ter itself, containing six principles and 12 
articles, was introduced to the council for 
passage as a city ordinance. By a vote of 
nine to zero, the council unanimously adopted 
the ordinance for immediate action on Feb- 
ruary 13, 1946.* 


Organization of the Toledo LMC.—By 
June, 1946, the Labor-Management-Citizens 
® was in full operation, with a 
permanent office. The original 18 members 
of the investigating committee 
pointed to the permanent LMC. 
them, an additional 24 associate panel mem- 
bers were added, drawn likewise from the 
leadership of labor, management and the 


Committee 


were ap- 
To assist 


public. 

The committee members are appointed by 
the Mayor of Toledo to serve a term of one 
year and may be reappointed indefinitely. 
The committee members receive no remun- 
eration for their activity. In charge of the 
committee is a chairman by the 
body. The only paid functionaries of the 
committee are the executive secretary and 
his secretary. Their salaries, as well as 
the funds for necessary office expenses, are 
met by appropriations from the city budget. 
Currently, the operation of this office has 
required little more than $11,000 a year for 
its operation since its creation. The execu- 
tive secretary is appointed by the mayor 
for an undetermined period, and he himself 
hires his own secretary. The main function 


elected 


of the executive secretary is to be always 
available, to furnish continuity to the com- 
mittee, to furnish committee reports, keep 
the committee records, keep aware of all 
potential labor disputes and otherwise dis- 
charge the duties of an executive secretary.” 


The peculiar position of the committee in 
relation to the Toledo city government can 
best be expressed by Jerome Gross, the first 
and present executive secretary of the com- 


mittee, who writes: ” 


“Although established by Council, its re- 
sponsibility is only to the job as set forth 
in the enabling legislation. I would say 
its responsibility is only to the community. 
To the extent that it was created by the 
city and it is supported by the city, it can 
be considered an official organ of the city 
government, with completely independent 
status.” 


Operation of the Toledo LMC.—The 18- 
member committee meets regularly each 
month. At each meeting the committee 
discusses current industrial problems, for- 
mulates policies for the group and serves 
as directors for the group. The committee 
makes periodic reports to its members on 
current matters and and makes 
an annual report of activities together with 
suggestions and future plans for successful 
operation to the mayor, the city manager 
and members of the council. 


activities 


The conduct of the committee in cases is 
guided by the rule that the LMC will not 
hear cases of unauthorized strikes or lock- 
In a bona fide dispute, the first step 
cases to the executive 
may attempt to 


outs. 
referral of all 
The secretary 


is a 
secretary. 
settle the matter personally 

If the dispute is too serious or too com 
plex to be settled at this level and mediation 
by the panel is desired, preliminary inter- 
views are held with the parties concerned. 
In other cases, the executive secretary does 
not wait to be called into the dispute by 
management or labor, or both, but contacts 
the parties himself upon learning of the 
dispute and seeks to enter the affair before 
a work stoppage occurs. 

The executive secretary, by working with 
the Federal Mediation and Conciliation 
Service, is advised by that group of all 
cases coming under interstate commerce, 
which are handled under the national act. 
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He is also advised of cases where the fed- 
eral authorities do take jurisdiction, but, 
because the city is primarily affected, are 
willing to accept LMC aid in‘ settlement, 
or where their attempts at settlement have 
broken down and the LMC is asked to 
step in.” 


Use of the panel.—Where the executive 
secretary is unable to settle the dispute, or 
where he feels that it is important enough 
to warrant calling a panel into action im- 
mediately, he prepares a statement of the 
issues in dispute and makes it available to 
panel members, so that they may familiarize 
themselves with the issues before the hear- 
ing is called.” 


The chairman of the LMC then names a 
panel of three, consisting of a representa- 
tive of the public and one each from labor 
and management. ‘Time and place are set, 
and then a very informal panel hearing is 
conducted. 


Each side presents its arguments, and the 
panel may, if it wishes, still further pursue 
understanding of the dispute by questioning 
both parties. Separate meetings may be 
held with each party, the labor member 
meeting with the labor disputants, while the 
management member meets with the man- 
agement disputants. 


Where the panel is unable to effect a 
settlement through discussion of the dis- 
puted issues, they may recommend a 
settlement to the two parties. This recom- 
mendation will be made only if all three 
members of the panel agree that it is a 
fair settlement. In a majority of such in- 
stances, recommendations for settlement 
have been accepted. However, the disput- 
ing parties are not required to accept such 
suggested settlements. 


If the panel is unsuccessful in settling the 
dispute, and before arbitration is resorted 
to, or in the event that neither or both 
parties refuse arbitration, it may refer the 
dispute to the full committee. The LMC 
may, at its discretion, choose to sit in on 
the case, but ordinarily will do so only in 
disputes proving detrimental to the public 
welfare or hopeless of settlement elsewhere. 


Enforcement of panel suggestions.—The 
suggested settlements of the panel or the 
full LMC are not enforceable except by the 
usual soundness of the recommendations 
and the prestige of the members of the panel 





or the LMC. The pressure of public opin- 
ion could be used to force settlements of 
disputes at times, but it is not used except 
in cases such as the utilities, the operation 
of which greatly affects the public. To date, 
this contingency has not arisen and public 
pressure has not been used." 


Arbitration procedure.— The mediation 
activities of the LMC make up 95 per cent 
of the case-load settlements. The remain- 
ing 5 per cent, usually occurring in matters 
of disagreement over interpretation of con- 
tractual clauses, go to arbitration. To cope 
with the problems of arbitrators, on Febru- 
ary, 1947, the committee drew up a list of 
arbitrators for those desiring this service. 
This introduction of the arbitration feature 
is in distinct opposition to the policies of 
the former Toledo peace board, but was 
believed by the committee to be both nec- 
essary and a rounding out of its activities 
to maintain industrial peace in Toledo. The 
arbitration may be requested by the dis- 
putants or may arise out of a suggestion 
from either the panel or the full committee. 


The disputants choose either a single 
arbitrator from the panel of arbitrators or 
select an arbitration board of three from 
the list of arbitrators. The disputants may 
also request the chairman of the LMC to 
appoint an arbitrator or a three-man arbi- 
tration board in cases where they cannot 
themselves agree. 

The arbitrator or board of arbitrators 
agreed upon, both parties submit and sign 
the usual’ arbitration agreement, setting 
forth what is to be arbitrated and the sub- 
mission of both parties to the agreement. 
Both sides present their cases, with or with- 
out briefs, and a decision is rendered. Such 
a decision is, of course, enforceable by 
the courts. 


A slightly different course of action is fol- 
lowed by the LMC in the case of jurisdic- 
tional disputes. Here the issues are referred 
to the labor members of the committee for 
solution, unless all the parties concerned 
prefer to have a binding decision or arbi- 
tration from the LMC or someone the 
LMC designates. 


Long-range policies of the LMC.—But 
the LMC goes further than immediate ac- 
tion on active, or about-to-erupt, labor dis- 
putes. The committee also follows a 
consistent long-range policy designed to 
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create better understanding and knowledge 
of local industrial relations, and by so do- 
ing, reaps dividends of less disputes and 
a better predisposition to settle the disputes 


which do arise before they result in 


work stoppages. 

The first action is the already mentioned 
regular meetings of the committee. These 
meetings between leaders of both industrial 
camps, with the public representative as the 
middleman, give all concerned a better op- 
portunity to keep informed on what is going 
on, what is coming up and what may need 
correction. It also enables the committee to 
begin mediation before the stoppage is an 
imminent threat. The second course followed 
by the LMC is an active educational pro- 
gram consisting of: 


(1) a high school industrial relations course 
first used during the 1947-1948 school year; 


(2) open forums attended by labor and 
management officials, with subjects cover- 
ing all phases and sources of industrial 
discord; 

(3) discussion groups led by a member of 
the committee in individual plants (the 
topics of the group follow the forum topics) ; 
and 


(4) programs of assistance to individual 
unions and companies, which will result in 
joint training programs for union represen- 
tatives and company foremen and super- 
visory personnel. 


Operational history of the LMC.—The 
history and success of the Toledo plan has 
been noteworthy. Shortly after the com- 
mittee was organized, Toledo faced a strike 
in its community traction systems, which 
threatened to disrupt local transportation 
indefinitely. The LMC met in almost con- 
tinuous session for ten days, studied the 
arguments of the union and company, con- 
sidered comparable rates in neighboring 
cities, and on the tenth day voted a sug- 
gested wage settlement which was accepted 
by both parties.” 

As an example of the LMC desire not 
only for immediate settlements but to secure 
long-term improvements in union-manage- 
ment relations, the LMC points with pride 
to the settlement of the Toledo warehouse 
dispute. Here the LMC was not only able 
to recommend a solution in several issues 
that brought about a settlement of the im- 
mediate problem, but also resulted in a 
more far-reaching determination on the part 





of the union and company to work out 
problems cooperatively. This resulted in an 
old source of labor discord—in a business 
important to the welfare of the city—being 
dissolved to the degree that for two years 
no hint of trouble has arisen in that quarter. 


The only case where the LMC failed in 
its mediation efforts in 1947 was in a dis- 
pute between the workers and the dairies 
supplying milk to Toledo and its environs. 
The only issue involved was a wage in- 
crease, and when a settlement was not 
reached in the course of mediation, a four- 
day work stoppage occurred. After meeting 
night and day with both parties, the LMC 
mediators finally brought agreement not 
only on the immediate settlement, but ac- 
ceptance of a recommendation that a formula 
based on the cost of living be used for 
settlement of future wage disputes to in- 
sure the city against interruption of its milk 
supply. 

Disruption of vital city services was pre- 
vented in two instances by LMC mediation. 
Settlement of a wage dispute between the 
city and union employees was effected in 
1946. After a survey of the city’s personnel 
system, the LMC panel recommended scien- 
tific job evaluation, which the council ap- 
proved. A professional job-evaluation firm 
conducted a comprehensive survey of the 
city service and installed a job evaluation 
system which both employees and city rep- 
resentatives have termed a very considerable 
improvement over the previous personnel 
arrangement. More recently, in 1948, a dis- 
pute arose over wage increases in the city 
service. It was successfully mediated by the 
LMC without any disruption of the city 
service.” 


By December, 1946, after six months of 
operation, the LMC had active participation 
of 43 unions and 267 employers—almost 
90 per cent active participation by both the 
unions and managements in Toledo.” Pro- 
duction losses from industrial disputes in 
Toledo have declined steadily since the ad- 
vent of the LMC. Man-day losses in local 
disputes totaled 100,837 during 1947, a de- 
crease of 6,995 from 1946, and a decrease 
of 134,813 from 1945, the last year of the 
War Labor Board. Many of the man-day 
losses in 1947 were cases in which the com- 
mittee had been unable to exercise its media- 
tion facilities in time to halt work stop- 
pages. These, the LMC hopes to reduce by 
its educational programs, its greater accept- 
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ance by union and management and its 
entrance into the disputes early enough to 
allow ample time for mediation and con- 
ciliation before a work stoppage occurs.” 
The figures for 1948 in the first nine months 
show a total loss of 69,585 man-days. Of 
these, national strikes outside the scope of 
Toledo accounted for 22,715, while the re- 
maining 46,870 man-days lost resulted from 
local disputes. These figures show a marked 
decrease from those of the previous years 
and likewise are marks of the success of 


the LMC. 


Why the Toledo plan has succeeded.— 
The reasons for the success of the Toledo 
plan are many and varied. Each reason in 
itself is valid, but is not the sole factor. 
Rather, the total sum of the reasons ad- 
vanced, plus other less tangible factors, 
make up for the Toledo plan’s success. 

According to Vice-mayor DiSalle, the 
sponsor of the plan in the Toledo City Coun- 
cil, the plan’s success hinges on two fac- 
tors: *” 

“1. A willingness on the part of labor 
and management leaders to sit down and 
talk about their differences. 

“2. Active support of civic groups, news- 
papers and public opinion.” 

Coupled with these two factors is, as 
Newsweek points out, the underlying prin- 
ciple that, “In any dispute the community’s 
interest comes first.”” Then too, manage- 
ment and labor, as well as the public, have 
given birth to “an active interest in new 
factories and an aggressive community spirit 
which might be hard to find in a city the 
size of New York. All these things give 
aid to the Committee and serve as a re- 
straining influence on strikes.” ™ 

The final prime factor in the success of 
the plan is, to repeat, that 40 per cent of the 
population in Toledo is employed in Toledo’s 
industries. Seventy-five per cent of these 
industries are owned and operated by home 
managements. The relation of this factor 
to municipal industrial peace will be dealt 
with again. 


Boston Plan 


Yielding to Toledo only in the point of 
time, Boston also has established a plan for 
community industrial peace. Like Toledo, 
the Boston plan has also served as a model 
for other communities. The Boston plan 
of labor-management cooperation differs 


from the Toledo plan in that the under- 
lying principle of the plan is complete and 
absolute independence and freedom of in- 
terference by any city or state govern- 
mental agency, 

Founding of the Boston plan.—The Bos- 


ton plan began in 1941 when a group of 
Boston’s industrial leaders and labor leaders 


decided to take definite action to make 
labor-management cooperation a fact. This 
group, consisting of such men as: Hugh 


Lyons, then New England regional director 
of the CIO; William M. Rand, president 
of Monsanto Chemical Company; Frederick 
W. Bliss, district mahager of General Elec- 
tric Company; William H. Bixby, chairman 
of industrial relations committee of the 
Boston Chamber of Commerce, and per- 


sonnel director of William Filene’s Sons 
Company; Harry P. Grages, secretary- 
treasurer of the Boston Central Labor 


Union, AFL; Ernest Johnson, secretary 
treasurer of Greater Boston Building and 
Construction Trades Council, AFL; Edward 
Dana, president, Boston Elevated Railway; 
and Richard P. Doherty, head of the eco- 
nomics department, College of Business Ad- 
ministration, Boston University, met for- 
mally and informally during 1941, discussing 
the nature of the problem of the Boston 
industrial scene. 

The group quickly accepted the industrial 
relations truism that. both labor and man- 
agement had to definitely recognize the 
mutuality of their goals and their inter- 
dependence, one upon the other, to achieve 
them. 

The group finally reduced the means of 
achieving industrial harmony in Boston to 
five key points: 

(1) building solid, peaceful and lasting 
industrial relations; 

(2) bringing representatives of labor and 
management closer together to create mu- 
tual confidence and common understanding 
of their problems of relationship; 

(3) settlement of disputes without resort 
to government; 

(4) avoidance of strife; and 

(5) securing the fullest possible benefits 
for labor unions and company membership 
in mutual industrial prosperity. 

With their goal set, the group investi- 
gated the technique to achieve their end. It 
was finally agreed that a council consisting 
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of union and industrial leaders, free of any 
government aid or interference, was to be 
the vehicle. In 1941 the Council was created 
and named the Industrial Relations Council 
of Metropolitan Boston.” 


Organization and financing of the Boston 
plan.—The Council was set up as a non- 
profit mutual labor-management organiza- 
tion. The members of its annually elected 
executive board and its other committees 
contribute their time and effort without com- 
pensation. The operations of the Council 
are supported solely through the fees paid 
by the Council membership. The only paid 
employee of the Countil is the office secre- 
tary. Membership in the Council is open 
to managements and labor unions. There 
is also a nonparticipating associate member- 
ship available to interested individuals. The 
membership rates, which vary according to 
the number of employees on the payroll, or 
the union membership, are: 


Employer Membership 


Number of Employees Annual Fee 


1 to 49 $ 5.00 
50 ” 149 12.00 
150 ” 249 20.00 
250 ” 499 35.00 
500 ” 749 50.00 
750 and over 75.00 


Labor Union Membership 


Number of Members Monthly Fee 


1 to 199 $1.00 
200 ” 399 1.50 
400 ” 599 2.00 
600 ” 999 2.50 

1,000 ” 1,499 3.00 
1,500 and over 4.00 


The fees for unions may be paid on a 
monthly, quarterly or annual basis. This 
concession was made to the limitations of 
some union treasuries. The cost of an associate 
membership is $10 per annum. 

The Council elects a 13-man executive 
board annually to carry on the Council 
business. The other Council officials are 
the executive and assistant executive direc- 
tor and the moderator of the radio forum. 
The executive board selects from its member- 
ship a chairman and vice-chairman. The 
chairmanship alternates annually between 
a member representing labor and a member 
management. The composi- 
13-member board may vary 


representing 
tion of the 


as to the particular men composing it from 
year to year, but it adheres rigidly to a 
fixed caste breakdown of six men from 
management and six from labor (three from 
the CIO and three from the AFL) and one 
representative from the public. 


In addition to the executive board, the 
Council has a conciliation committee and 
an advisory committee. Again, the setups 
of these committees are bipartisan and fol- 
low the pattern of the executive board, with 
an equally divided labor and management 
membership and a rotating chairmanship 
and vice-chairmanship. However, in the 
latter two committees, there is no public 
representative, although the public repre- 
sentative of the executive board may sit in 
on the committee hearings as an ex-officio 
member. 


Operation of the board.—When disputes 
arise, participants may apply to the Council 
for help in settlement. Three members of 
the conciliation committee from in- 
dustry, one from the CIO and one from the 
AFL) select a panel from among the mem 
board or affiliated 
members of the This panel does 
the actual mediation. In both 
parties agree, the board may substitute a 


(one 


executive 
Council. 


bers of the 


cases where 


single mediator for a mediation panel 


If, in the course of mediation, the media- 
tors supplied by the Council have little 
cess in settling the dispute, the Council will 
submit a new list to the parties so that they 
may choose a new panel. The Council will 
also furnish a list from which members may 
select a general chairman to conduct forth- 
coming negotiations for the drawing up of 
a new union-management contract. In such 
cases, the general chairman of negotiations 
acts as a moderator, merely drawing up the 
basic rules of preparing the 
agenda guiding the discussion along 
logical channels. If negotiations bog down 
and both parties wish the chairman to act 
may do so. If, in the 


suc- 


procedure, 
and 


as conciliator, he 
course of conciliation or mediation, the panel 
or mediator or conciliator feels that no 
progress is being made, arbitration will be 
suggested. 


In the case of arbitration, the Council 
again stands ready to furnish lists of arbi- 
trators from which the disputants can select 
one arbitrator or an arbitration board. The 
Council again strives to keep the arbitra 
tion, as well as the mediation and concilia- 
walls of established 


tion, “within the 
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industry and without resort to, or interven- 
tion by, government bureaus.” * 


Technique to minimize disputes.—In order 
to minimize future industrial disputes, the 
Council maintains a “tickler,” or diary file 
of termination dates, of management-union 
contracts. About 30 days, or earlier, before 
contract termination, the chairman of the 
executive board makes a routine inquiry 
into the progress of negotiations. In the 
event negotiations threaten to reach an 
impasse, the Council enters the picture 
and, as already described, attempts to ne- 
gotiate a settlement of the differences in 
the early stages of the controversy. 


The technique of the Council seeks pri- 


marily, by early informal meetings, to 
eliminate the causes of friction by the 
simple procedure of getting responsible 


labor and management leaders together for 
informal discussions. In many cases the 
Council has found that disputes have been 
avoided by merely establishing the right 
contract between the proper business ex- 
ecutive and the responsible union agent 
involved.* The success of the Council’s 
conciliation and arbitration efforts is at- 
tributed to the fact that both of the con- 
ciliators are business and union officials 
who, individually, possess broad executive 
experience and who are pretty thoroughly 
acquainted with labor problems within the 
metropolitan Boston area—men who jeal- 
ously guard their reputations for fairness.” 


Educational program.—lIn addition to the 
settling of disputes, the Council attempts 
to create and develop an atmosphere of 
understanding and cooperation between 
management and labor through informal 
meetings and discussions. Speakers with 
broad experience in labor relations are 
guests at these conferences and forums and 
assist both management and labor in thresh- 
ing out their problems. These frank dis- 
cussions and congenial acquaintanceships, 
the Council feels, lay the foundation for a 
broader understanding of basic problems 
on the part of both elements of industry. 
In addition, a closer personal relationship 
is promoted between the union officials and 
business executives of the area. These 
persons would otherwise not meet except 


under the stress of strained conditions 
common to disputes. Among the speakers 
who have participated in these conferences 
have been:” James B. Carey, national sec- 
retary-treasurer, CIO; Daniel Tobin, presi- 
dent, International Brotherhood of Teamsters, 
AFL; Robert Watt, international repre- 
sentative, AFL; Herman Steinkraus, presi- 
dent, Bridgeport Brass Company; Cyrus 
Ching, former chief of United States Con- 
ciliation Service; Eric Johnston; and other 
industrial and labor leaders of similar calibre. 


As part of the Council’s educational 
program, it has sponsored since the sum- 
mer of 1944, a half-hour, weekly labor- 
management forum over radio. station 
WEEL of the Columbia Broadcasting Sys- 
tem. These broadcasts offer to prominent 
union and business officials the opportunity 
of discussing their views on a wide variety 
of subjects of major importance to both. 
Professor James J. Healy is the current 
moderator of the program which has devel- 
oped a listening audience of some 350,000 
persons.” The program also seeks to edu- 
cate the public as to the problems of labor 
and management as well as the viewpoints 
of both groups on important issues. 


Growth of the Boston plan.—The suc- 
cess of the Boston plan has been marked 
by its continuous growth and acceptance 
by management and labor. The first task 
of the Council was the education required 
to sell the plan to the skeptical. During 
the first two years, many union and busi- 
ness executives of Boston looked with 
suspicion upon the venture. Some leaders 
of the AFL and the CIO viewed the new 
organization as a management-inspired 
“mouse-trap.” *” On their side, conservative 
3oston management was dubious about the 
honesty of labor’s pretensions and equally 
afraid of associating with union officials. 
As a result of the Council’s educational 
program, as well as the calibre of the men 
who formed and led the plan, at the latest 
survey, the management units holding mem- 
bership employed over 300,000 workers, a 
great percentage of the gainfully employed 
in Boston... On their side, the leading 
unions of Boston, representing almost 100 
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per cent of the organized workers of Bos- 
ton, belong to the Council.” 


The operation of the Council began 
shortly after its creation in 1941. At that 
time, the Amalgamated Clothing Workers, 
in a dispute with a retail store, appealed 
for assistance. The first panel, consisting 
of Professor Doherty, Robert Jamison and 
Joseph Salerno, entered the dispute. In 
less than a week, and before a work stop- 
page occurred, a contract was successfully 
negotiated and accepted as satisfactory by 
both sides with no ill feelings. 


The operation of the Council was limited 
by the creation of the War Labor Board. 
Still, the Council is able to report that in 
every instance where, despite the War 
Labor Board, disputants came to the Coun- 
cil for assistance, satisfactory settlements 
were made.” During the war years, the 
Council did continue its forums, discus- 
sions and radio programs unabated, and by 
so doing continued to reap increased com- 
munity prestige and growth in member- 
ship. The Council also made its services 
available to the regional War Labor Board. 
The board in many cases made use of this 
offer by referring disputants to the Council 
for conciliation as well as arbitration serv- 
ices. These efforts of the Council drew 
from Saul Wallen, chairman of the New 
England War Labor Board, the comment 
in 1945 that: * 


“The Industrial Relations Council’s pro- 
gram during the past year has greatly 
assisted in the success of national wage 
stabilization by expanding understanding 
of the policies, regulations and character 
of the War Labor Board among business 
and labor leaders who are vitally affected 
by the Board’s functions as final arbiter 
of war time labor disputes and as the 
agency entrusted with the difficult re- 
sponsibility of stabilizing war time wages. 


“The Industrial Relations Council of 
Metropolitan Boston is serving as an im- 
portant adjunct to indust~ial peace and 
all-out war production while promoting 
a stronger industrial relations structure for 
the post-war period.” 


The postwar activities of the Council 
have not yet been compiled, but the Council 
does point to its success by inference, the 
inference being that no headlines have 
heralded the disruption, or threatened dis- 
ruption, of the municipal life of metro- 


politan Boston as they have done in New 
York, Philadelphia, Pittsburgh, St. Louis, 
Detroit and other cities, large and small.” 
The Council also notes that just as its 
purpose is to keep Boston industrial rela- 
tions free from any government agencies, 
similarly it does its best work in the 
shadows, free from the glare of publicity. 
Its functions are not self-praise, but to 
promote better relationship and _ under- 
standing through meetings, conferences and 
intimate contact of business and union 
leaders, free from strife and pressure. 


The success of the Boston plan.—The 
Council sums up as the basis for its suc- 
cess two main factors. First, the Council 
has been accepted by the top-management 
and labor leaders of the area. Second, 
the Council, never regarded as a panacea 
or reform movement, has been guided by 
simple fundamental principles of practical 
service to its members.™ 

The reaction of management and labor 
to the Boston plan is best shown by sample 
statements made by representatives of both 
groups at the fifth annual industrial rela- 
tions conference sponsored by the Council 
on May 8, 1946: * 


Ira Mosher, chairman of the National 
Association of Manufacturers: “The work 
of the Industrial Relations Council of 
Boston is outstanding. In the interests of 
industrial harmony, if this movement can 
go across the country, to the end that 
employes, their representatives and em- 
ployers can discuss their local problems 
in the only proper atmosphere where their 
mutual interest will be fully protected as 
in no other way. 


“You in Boston have accomplished much 
and the whole country can learn a lot from 
your actual experience.” 

Philip Murray, president of the CIO: 
Boston, which contributed so heavily to 
the development of basic principles of 
American democracy, is fortunate to have 
an organization such as yours, in which the 
principles of labor-management coopera- 
tion can be furthered to the interest of 
the entire community.” 


William Green, president of the AFL: 
“Deep significance must be attached to 
the Fifth Industrial Relations Conference. 
During this five year period, the Industrial 
Relations Council has rendered excellent 
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service in the promotion and acceptance 
of the principles of local labor-management 


cooperation. Out of the Council’s work 
and through its programs and _ policies 
definite steps will be taken toward the 


establishment and maintenance of a con- 
structive labor-management relationship.” 


Yankee Peace Plan— 
How Vermont Does It 


While Vermont is certainly not a mu- 
nicipality in any sense of the term, for the 
problem of industrial relations, because 
the state is geographically small and has 
a small population and a labor force of 
only 41,000, we may well consider its in- 
dustrial discord solution in the light of a 
community rather than that of a state which 
usually has many industrial communities 
within its borders. 


Organization of the Vermont plan.—The 
Vermont plan in setup, organization and 
operation is closely patterned on the Bos- 
ton plan. Its father is Saul Wallen, ex- 
chairman of the New England Regional 
War Labor Board. In that capacity, Mr. 
Wallen had ample opportunity to study, 
work with and familiarize himself with 
the Boston Council. His admiration for 
the Boston plan has already been noted.” 

Therefore, it is understandable why, when 
the War Labor Board closed shop in Janu- 
ary, 1946, Mr. Wallen suggested to the 
leading management and labor personalities 
of Vermont that they form a labor-manage- 
ment council for the state. Since, as already 
noted above, the labor force, industries 
and managements concerned were on a 
small scale, and since there was an easily 
followed pattern, the Vermont Council 
was set up and operating in short order. 


The Vermont Council consists of 16 
members — eight management and eight 
labor. Unlike Boston, no provision is made 
for a public member or representative. 
Again the Vermont Council differs from 
that of Boston in providing for and recog- 
nizing the difference between the manage- 
ments of union and nonunion plants and 
carrying the recognition down to the point 
where, of the eight management Council 
members, four represent union plants, and 
four sit for the nonunion plants. Of course, 
of the eight union representatives, four 
come from the AFL and four from the 
CIO. The division and change of the 
Council chairmanship and vice-chairmanship 


follow the same rigid procedure as in the 
3oston plan. The Council also has a paid 
director, Saul Wallen, and a paid execu- 
tive secretary, Theodore Kane. The ex- 
penses of the Council, including the salaries, 
are met by membership fees fixed as in 
the Boston plan. The Council is, of course, 
free of any state sponsorship or control. 
It makes reports only to members at the 
regular meetings, and irregular special reports. 


Operation of the Vermont plan.—The 
procedure of the Vermont Council is more 
formalized than that of Boston. Before 
the Council will intervene in a dispute, it 
must receive a written request for its serv- 
ices from both the company and union con- 
cerned. The Council then appoints a panel 
of four management and four labor men 
to hear the case. The labor representatives 
are from the CIO or AFL, depending on 
which union is concerned. Within ten 
days, the panel holds hearings on a formal 
or informal basis, depending on the desire 
of the disputants. During the hearings, 
which are conducted in a manner that 
borrows both from conciliation and arbi- 
tration, all parties attempt to resolve their 
differences. The hearings are usually not 
open to the public, nor publicized. At the 
conclusion of the hearing, if no settlement 
is reached, both parties receive a written 
decision of the panel within five days after 
the last hearing. 

While the hearing and decision 
resemble arbitration procedure, it is not 
arbitration in the true sense of the term. 
The decision is actually a suggested settle- 
ment of the dispute and is not enforceable 
except by public pressure. This pressure 
is rarely exerted because, as already stated, 
both the hearings and the decisions are rarely 
publicized. The decisions are, as in the 
3oston plan, usually accepted by both 
sides, because of the esteem and prestige 
of the panel members who made them. 


may 


In the case of a dispute in an unorganized 
plant, the management and the spokesman 
for the working group petition the Vermont 
Council in the same manner as a plant with 
a union. The panel named by the Council 
in these cases is a special one consisting 
of three persons identified with neither 
industry nor labor. 


The Council also has provision for those 
infrequent cases where an impasse is reached. 
In such a case an impartial third party 
agreeable to both sides is named to act as 
arbitrator. Again, the arbitration and con- 





% Footnote 23, p. 9. 
672 


October, 1952 @ Labor Law Journal 











‘7 


evr ‘ee 4 


Teepe Ee FF wt EE 6 S.hCUmLD 





ciliation functions are not clearly defined, 
for during the proceeding, the impartial 
third party will attempt to get both parties 
to reach an agreement rather than have the 
case argued to a finish and settled by his 
decision. The feeling here again is that 
an agreement reached by both parties will 
be more acceptable to both and more live- 
able and less likely to be subject to tricky 
sharpshooting for loopholes. 


The Council also attempts to follow the 
examples of both the Toledo and Boston 
plans to pave the way for future industrial 
peace by a program of education. Unfor- 
tunately, because of the distance, the rela- 
tively limited funds and the smallness of 
Vermont’s industry and labor, the Coun- 
cil has no functioning program other than 
occasional meetings, forums and discussions 
between management and labor. 


The operational history of the Vermont 
plan.—In its first 18 months of activity, the 
Vermont Council was successful in 83 per 
cent of the cases undertaken. In its very 
first case, the decision of the Council’s 
panel was rejected by the employer. Subtle 
pressure by the managements in the area 
brought the employer around, and the dis- 
pute was settled along the lines of the 
panel’s suggestion.” 


The best and biggest case handled by 
the Council was solved in three and one- 
half hours of work by the panel. The 
dispute involved 80 granite-quarrying firms 
and 1,050 workers. The issue involved was 
wages. Before the Council was asked to 
intervene, a work stoppage had occurred and 
federal mediation had broken down. An- 
tagonism between the parties had flared to 
the point where there was bloodshed on the 
picket line. The Council met on a Friday, 
and as already stated, in three and one-half 
hours reach a decision. On the following 
Tuesday the men were back at work. 


Success of the Vermont plan.—The suc- 
cess of the Vermont plan is again attribu- 
table to the several factors already noted 
in the Toledo plan. These are home owner- 
ship of the plants and home residence of 
the managements, the neighborliness of 
management and labor in that they reside 
in the same communities, and the aggres- 
sive community spirit of Vermonters. On 
that point Businessweek states:” “The fact 
that Vermonters are Vermonters naturally 
has a lot to do with the Council’s effective- 


ness.” For his part, Saul Wallen attributes 
the success of the plan to the fact that 
Vermont’s problems are more easily manage- 
able than those of other industrial centers.“ 


San Francisco's Plan— 
Centralize the Disputants 


San Francisco’s attempt to solve the 
problem of local industrial disputes is men- 
tioned only because of its uniqueness and, 
in a negative fashion, because it is a 
method of handling disputes rather than a 
plan for preventing and settling them. 


Use of an employers’ council.—The San 
Francisco technique is the creation of an 
employers’ council. This council, repre- 
senting 2,200 management members, assists 
the member managements in industrial dis- 
putes and negotiations. The council pro- 
vides a member who is going to enter 
contract negotiations with a staff of nego- 
tiators armed with facts and figures. These 
facts and figures are furnished by the 
special research and statistical staffs of the 
council. In the event no settlement can 
be reached between the management and 
union, the management council goes to the 
city council of the AFL or CIO, depending 
on which is concerned, in an effort to 
negotiate a settlement. 


In the event no settlement is reached, 
the regular state and federal conciliation 
services enter the picture, and the orthodox 
pattern of conciliation, mediation and, if 
required, arbitration is followed. 


San Francisco plan not true municipal 
mediation——The San Francisco plan is, 
therefore, not a true plan for industrial 
peace in the community as are the Boston 
and Toledo plans. It merely takes the in- 
dustrial problems from the hands of rela- 
tive amateurs and puts them in the hands 
of the professionals. This does lessen the 
number of work stoppages and increases 
the chances of successful settlements, be- 
cause these men are somewhat removed 
from the problem and can see things in 
better perspective and are also more prone 
to trade. The plan makes no provision for 
such items to achieve and build for future 
community industrial peace, as education 
of the public, management and labor (ex- 
cept for partisan reasons), discussions and 
forums to thresh out potential problems 
before they occur, and the creation of 
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better understanding of, and between, man- 
agement and labor. The council has the 
sole purpose of assisting its management 
members. Any work it may do is solely 
toward that end. There is no primary 
nonpartisan activity for the community or 
public welfare. Therefore, as a plan for 
creating municipal industrial harmony— 
except for the expediency of turning the 
contests over to professionals—the San 
Francisco plan is not recommended.” 


It’s a ‘‘One Man’”’ Job 


Another solution to the basic problem is 
the use of an impartial public figure in the 
community to undertake conciliation and 
mediation in disputes of vital importance 
to the economic life or welfare of the com- 
munity. The personal prestige and impar- 
tiality of such a person in the community 
puts him above the charge of partisanship 
and assures public sympathy and, if neces- 
sary, public pressure, for the acceptance by 
the disputants of his decisions or suggestions. 


St. Louis—an example of the “one man” 
plan.—One of the outstanding examples of 
this type of plan is found in St. Louis. 
Here, municipal peace plan responsibilities 
are concentrated in the person of Rev. 
Leo C. Brown, S. J. When things go 
wrong in negotiations, a work stoppage is 
threatened, or the municipal way of life is 
in an upheaval because of a local labor 
dispute, the call goes out for Father Brown. 

Father Brown’s technique and plans for 
settling and preventing labor disputes are 
summed up by him as: ® 


“1, Too many employers and _ unions 
regard each dispute as .. . it’s do or 
die. They should look to the long 


view if they genuinely want peace, fairness 
and workable relations. 

“2. Some time before a tough industrial 
relations situation comes to a head, it 
is often valuable to consult with an ex- 
perienced outside man, whether you are 
a union leader or a corporation executive. 


“3. When an arbitrator 
decision, it is advisable to have both par- 
ties consult with him on the form and 
details of the solution—so the outcome 
won’t be more involved than the original 
situation. 


has come to a 


vice in 


“4. No matter how just an award may 
be, it’s bad if it isn’t workable. 
“5. A conciliator must be acceptable to 


both parties, must be invited into the dis- 
pute if he’s to do a good job. 


“6. Given equal knowledge of manage- 
ment and labor problems, and equal ex- 
perience, a home town man is a happier 
choice for conciliator than one who doesn’t 
know the local situation. 


“7. Small-plant management needs ad- 
labor relations. Large-plant ex- 
ecutives have as much collective-bargaining 
know-how as the unions. Inexperience and 
apprehension often make the little employer 
too timid or too stubborn. Either excess 


is bad. 


“8. Dramatically publicized ‘last offers’ 


cause trouble. Reconsideration may show 
some better solution. But then someone 
has to back down before the public, and 


the conciliator has a difficult face-saving 


job for that party.” 


Buffalo as an example of the “one man” 
plan.— Buffalo maintains its labor peace by 
using Thomas F. Finn, United States Con- 
ciliator. Thomas F. Finn enters the picture 
in almost all Buffalo disputes because of 
the interstate nature of most of Buffalo’s 
industry. Those disputes which affect only 
the City of Buffalo, find Thomas F. Finn 
dragged in anyhow, because it is usual for 
Buffalo to turn to Thomas F. Finn for 
assistance. 

For over 25 years, Thomas F. Finn has 
served in the Buffalo area, and he knows 
all the management and labor leaders. He 
talks shop day and night whether engaged 
in social or work activities, with whomever 
he may be and wherever he may be. As 
a result he knows the Buffalo industrial 
relations picture and can spot potential 
trouble before it occurs.” 


Minneapolis as an example of the “one 
man” plan.—Another use of an impartial 
figure is made in Minneapolis, where the 
keeper of the industrial peace is the mayor. 
Again, as the problem arises, the mayor’s 
office intervenes, acting as conciliator and/or 
mediator. However, while this plan has 
prevented major strikes in Minneapolis, the 
main objection to this plan, in addition to 
those cited fact that the 
mayor’s office is a political one. Without 
belaboring the point, it can be readily 


below, is the 
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granted that an elected official may twist 
impartiality to political expedience. In 
addition, industrial relations, in all but the 
smallest communities, is a full-time job 
and the mayor’s office cannot devote the 
time usually needed. 


Objections to the “one man” plan.—The 
main objection to the “one man” plan is, 
of course, the concept of the indispensable 
man. The removal of the man for one or 
the other of many reasons means the end 
of the plan until another equally good man 
is found or developed, and then seasoned 
for the job. Again, the plan makes no 
provision for the future by public, labor 
and management education. No attempt is 
made to create better understanding be- 
tween all the echelons of management and 
labor and the understanding by one of the 
problems of the other. Finally, this plan 
has no technique for anticipating disputes, 
except the man’s awareness of potential 
sources of trouble. Usually the plan oper- 
ates when an impasse is reached and the 


one man is so notified. 


Patterned After the Toledo Plan 


The remaining municipal industrial rela- 
tions plans presently in operation in the 
United States, excepting New York, pattern 
themselves after the plans already described. 


The Newark plan.—Earliest imitator of 
the first Toledo board was Newark. The 
Mayor of Newark, after conferences with 
labor and management leaders in the city, 
and after a long correspondence with 
Edward McGrady, founder of the original 
Toledo board, sent an observer to Toledo 
to study the plan. The report of this 
observer and the previous commitment of 
the mayor, and labor and management 
leaders, resulted in the city commissidners 
passing an ordinance creating the Newark 
Labor Relations Board in April, 1937. 

The success of the board was about 
85 per cent in all the cases it undertook 
in its first three years of activity.“ In 
April, 1941, the board yielded its activities 
to the newly created New Jersey State 
Mediation Board. The advent of the war, 
and the creation of the War Labor Board 
also made the board’s services superfluous. 
Since the war, Newark has not revived 
any municipal industrial relations plan. 


The Detroit plan.—Also patterned on the 
Toledo plan is the Detroit plan. The suc- 
cess of the Detroit council has been limited 
to purely local disputes. The main reason 
that the Detroit board cannot be truly 
successful in bringing peace to Detroit is 
the fact that the bulk of Detroit’s industry, 
as well as unions, is national in character. 
Thus, disputes, such as those in the auto 
industry, are national in character, and 
settlement cannot be reached on the city 
level. Any solution is made on a national 
scale, usually with the intervention of the 
and 


United States Conciliation Service, 
often after intervention by the President 
of the United States, and it concerns all 


the other cities in which the industry is 
located, as well as Detroit.* 


The Louisville plan.—Louisville has also 
followed the Toledo pattern, setting up in 
1946 by city ordinance a tripartite Indus- 
trial Relations Council. This council, in 
organization, techniques and operation, fol- 
lows the Toledo plan. Its success has been 
equally as marked. A description of the 
Louisville plan, except for dates, names 
and events, would be but a repetition of the 
basic fundamentals of the Toledo plan. 


Patterned After the Boston 
and Vermont Plans 


The first imitator of the Boston plan was, 
as already noted, Saul Wallen and the Ver- 
mont council. However, the major change 
made by Vermont in eliminating the public 
member or representative from the council, 
made the Vermont plan a mutation rather 
than a true copy of the Boston plan. 


The Pittsburgh plan.—Pittsburgh also 
copied the Boston plan with the Vermont 
change. The Pittsburgh council was created 
by the Pittsburgh Chamber of Commerce, 
together with the aid of the local unions 
in an effort to wipe out the city’s reputa- 
tion, or labor strife. The 
Pittsburgh council consists of 16 members, 
eight chosen by the Chamber of Commerce, 
four by the AFL, and four by the CIO. 
Its operation and techniques again closely 
follow those of Vermont, in that concilia- 
tion must be requested by both parties to 
the dispute, and the council makes no at- 
tempt to “assess, blame, or publicize its 


notoriety, for 
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recommendations.” Here too, as in De- 
troit, the national and regional character of 
Pittsburgh’s unions and managements, re- 
stricts the council’s efforts to purely local 
disputes and limits its success in restoring 
order to the local industrial scene. Unlike 
Boston and Vermont, the Pittsburgh coun- 
cil seeks to “restore collective bargaining 
without third party interference.” The 
council’s activity has been limited to local 
disputes, but it has not had a marked 
success. One reason is the hostility be- 
tween management and labor in Pittsburgh 
built up through the years, which is of too 
long and strong a nature to be easily or 
quickly dispelled.“ 


Tacoma and South Bend plans.—Also 
patterned more truly on the Boston plan 
are those of Tacoma and South Bend. 
Here again no description is required of 
the two city plans, because they follow 





the Boston plan in technique, set-up and 
operational activity.® 


Summary 


The concept of a local municipal agency 
to maintain local industrial peace and alle- 
viate municipal upheavals resulting from 
industrial discord was not a new one in 
1946. The solution offered by the Mayor 
of New York was, therefore, not unique 
in principle, and had a historical back- 
ground outside of the city to draw upon. 
The techniques previously used followed 
in the main three channels. First was the 
“one man” plan. Second, there was the 
city-sponsored and supported plan, free of 
governmental interference. Third, there 
was the plan created by management and 
labor, free of city governmental sponsor- 
ship, support or control. [The End] 





DEDUCTIBLE OR 


Listed below are some interesting deci- 
sions of the United States Tax Court 
regarding the deductibility or nondeduct- 
ibility of certain expenses connected 
with employment in determining federal 
income tax liability. 

Work Clothes . . . A taxpayer who 
was employed in a chemical plant was 
entitled to deduct the cost of work 
clothes, safety shoes and gloves. He 
needed these items for protection and 
the apparel was not suitable for wear 
outside the plant —Swiderski, CCH Dec. 
19,169(M). 

Only the cost of work gloves was de- 
ductible by a railroad man.—Flaherty, 
CCH Dec. 19,058(M). 

A carpenter was not entitled to de- 
duct the cost of work clothing.—Taylor, 
CCH Dec. 19,062(M). 

Taxpayer, a fireman and electrician, 
was entitled to deduct a portion of the 
amount claimed as uniform expenses.— 
Taylor, CCH Dec. 19,063(M). 

Traveling Expenses . . . A resident 
of New York was entitled to deduct 
the cost of meals and lodging in Wil- 
mington, Delaware, having been employed 
for six months of the taxable year in 
that city—Stairwalt, CCH Dec. 19,165(M). 

A railroad man was entitled to deduct 
the cost of meals and lodging since he 


NOT DEDUCTIBLE 


was required to remain away from his 
home terminal overnight in order to ob- 
tain the rest necessary to make the return 
run.—Anderson, CCH. Dec. 19,060. 

A contrary ruling was held where, a 
railroad man, returned home nightly.— 
Flaherty, CCH Dec. 19,058(M). 

A Pullman porter was entitled to de- 
duct $300 for 1947 and $750 for 1948 as 
expenses for board and lodging while 
away from home.—Spencer, CCH Dec. 
19,095(M). 


Additional Compensation . . Ex- 
ercise of a stock option granted by the 
employer in order to enable the taxpayer 
to acquire a proprietary interest in the 
business did not result in realization of 
additional compensation.—Straus, CCH 


Dec. 19,127(M). 


Unclaimed Commissions . . Un- 
claimed commissions were not includi- 
ble in employer’s income where there 
yet remained a possibility of a claim.— 


Drucker, CCH Dec. 19,072(M). 


Reimbursed Living Expenses . 
Amounts received as reimbursement for 
living expenses were includible in the 
gross income of an engineer where the 
evidence indicated that the expenses 
were entirely personal in nature.—Her- 


bruck, CCH Dec. 19,057(M). 
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Conciliation and Mediation in Minnesota 


By JOHN G. TURNBULL and CLARA KANUN 





DO UNIONS AND EMPLOYERS WANT FEDERAL AND STATE HELP 
IN SETTLING DISPUTES? THE AUTHORS EXPLORE BOTH SIDES OF 


THE 


INDUSTRIAL ATTITUDE TO THIS PROVOCATIVE QUESTION 





ONCILIATION and mediation are well- 

established institutional techniques utilized 
in the settlement of industrial disputes.’ The 
extent to which employers and unions in 
Minnesota use mediation and conciliation 
in the settlement of industrial disputes— 
and the attitude of the two groups toward 
these techniques—are examined and as- 
sessed in this article.” 

Minnesota was chosen for this study for 
two reasons: (1) the existence, since 1939, 
of a state division of conciliation and, since 
1947, of the Federal Mediation and Con- 
ciliation Service (and prior to that time, the 
United States Conciliation Service) and (2) 
provisions of the state labor relations act 
respecting the use of mediation. The net 
effect of these two factors has been to af- 
ford a wide experience in conciliation and 
mediaticn to Minnesota unions and em- 
ployers. 

Of the two public mediatory agencies in 
the state, the Federal Mediation and Con- 
ciliation Service has a field office in Minnea- 
polis with a staff of three mediators who 
handle cases in Minnesota, the Dakotas and 
parts of Wisconsin. The state division of 


conciliation includes the state labor concilia- 
tor and six assistant conciliators. No well- 
defined federal-state jurisdictional boundaries 
have developed, and the division of cases 
between the services is on an informal basis.” 
The majority of mediation hearings held in 
the state are, however, handled by the state 
conciliators. 

Under Minnesota law, the parties to a 
labor dispute must give a ten-day notice of 
intent to strike or lockout. Notice must 
be given to the labor conciliator as well as 
to the other party or parties. The labor 
conciliator then fixes a time for a joint con- 
ference—in effect, a mediation conference 
—and it is the duty of the parties to respond 
to this summons for joint or several con- 
ferences with the conciliator and to con- 
tinue in such conference, unless excused by 
him, not beyond the ten-day period except 
by mutual consent of the parties.“ As a 
result of several recent decisions,’ the last 
rendered just prior to the undertaking of 
this inquiry, there is considerable doubt as 
to the constitutionality of the ten-day no- 
tification provision of the act as it pertains 
to disputes in interstate commerce. How- 





1The terms ‘‘conciliation’’ and ‘‘mediation’’ 
are used interchangeably herein. See Howard 
T. Colvin, ‘‘Mediation and Conciliation Under 
the Labor Relations Act of 1947,’’ 1 Labor Law 
Journal 89 (November, 1949). 

2 This. inquiry grew out of the work of the 
Committee on Mediation, a research unit spon- 
sored by the Graduate School and the Social 
Science Research Center of the University of 
Minnesota, and chaired by H. G. Heneman and 


Conciliation and Mediation in Minnesota 


J. G. Turnbull. Thanks are extended to F. S. 
Chapin, J. G. Darley, H. G. Heneman and 
Roberta J. Nelson for guidance and assistance. 

* Harry L. Hanson, the state labor conciliator, 
has indicated to the authors that an informal 
but satisfactory system has been evolved. 

* Minnesota Statutes, Sec. 179.06. 

5 Notably in the so-called “‘Faribault case,”’ 
Minnesota Supreme Court, No. 35744, April 5, 
1952. 
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ever, unions in the state apparently “want 
state conciliation but dislike it when it is 
compulsory,” for there has been no decrease 
in the number of cases handled by the 
office of the state labor conciliator despite 
these recent court rulings.° 

The ways in which the Federal Media- 
tion and Conciliation Service enters a dis- 
pute are, of course, specified in the Labor 
Management Relations Act of 1947. These 
include the provisions of Section 8(d), Title 
I, where the meaning of “to bargain collec- 
tively” is spelled out and where subsection 
(3) requires that the federal service (as well 
as any existing state agency) be notified of 
the existence of a dispute within designated 
time limits and by the moving party. The 
federal service may “proffer its services” 
upon its own motion or upon the request of 
one or more of the parties to a dispute 
(Title II, Section 203(b)). The parties to 
the dispute “shall participate fully and 
promptly in such meetings as may be under- 
taken by the Service under this Act for the 
purpose of aiding in the settlement of the 
dispute” (Section 204(3)). The service also 
exerts its efforts in national-emergency dis- 
putes (Section 209). 

Data for this inquiry, which examines 
the attitude of employers and unions to 
mediation services as offered by the above- 
named agencies, were gathered by direct 
observation and by a mailed questionnaire.’ 
The opportunity to observe ten mediation 


hearings gave the committee on mediation 
an insight into the mediation process.’ A 
mail survey of Minnesota employers and 
unions provided information about the ex- 
tent of use and the attitudes toward these 
techniques of dispute settlement.® 


Employer and Union 
Use of Mediation 


The survey showed that 48 per cent of 
the employers queried had used mediation 
—almost invariably in conjunction with dis- 
putes over the terms of a new contract— 
at least once since the end of World War 
II, while 52 per cent had not utilized it at 
all. The majority of employers who had not 
mediation gave “no union” as their 
for nonuse.” For the Minneapolis, 
and Duluth areas the extent of 
use was 63 per cent as against 37 
per cent nonuse. For all other areas—the 
out-state areas—the extent of use was 31 
per cent as against 69 per cent nonuse, al- 
most a direct reversal. 


used 
reason 
St. Paul 
employer 


These data are not intended to indicate 
the degree to which employers in the state 
are unionized.” But several interesting con- 
clusions can be drawn. First, the use of 
mediation would be expected to be higher 
in the Twin City and in the Duluth areas, 
since the degree of unionization is higher. 
The majority of replies indicating that me- 
diation was not used because the firm was 
not unionized were received from emplovers 
in out-state areas. Second, and more im- 
portant, it appears that the majority of 
employers who are unionized have used medi- 
ation at some time since World War II. In 
other words, mediation has been incorpo- 
rated into the set of techniques recognized, 








€See Sam Romer, ‘‘Labor Conciliator Busy 
Despite Court Ruling’’ Minneapolis Sunday 
Tribune, April 20, 1952, Sec. II, p. 6. 

™In addition, the senior author of this article 
has served as a mediator in a number of in- 
Stances, and the junior author has sat at 
the mediation table as a union representative: 
these experiences have contributed also to the 
analysis herein. 

8 Thanks are due to Mr. Hanson and to Ken- 
neth L. Sovereign, assistant conciliator, for their 
cooperation. Members of the Committee on 
Mediation contributing observations were E. 
Cheit, H. G. Heneman, W. Kelly, A. Rose, 
B. Willerman and the authors. 

® The information included herein is in part 
based upon the replies of 271 Minnesota em- 
ployers and unions to a mailed questionnaire. 
A random sample of 557 employers and unions 
was drawn. The employer population from 
which the sample was drawn consisted of those 
in manufacturing industries, with ten or more 
employees, in towns of 5,000 or more (1940 
census). This base was used deliberately in 
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order to maximize returns; information from 
other sources indicated, for example, that union- 
ization would not be extensive (and hence 
mediation limited in use) in establishments of 
less than ten employees. The unions included 
trades councils, joint boards and other multiple 
units, as well as the single local, but excluded 
all public employee unions as well as those 
covered by the Railway Labor Act. These quali- 
fications should be kept in mind, for although 
the majority of our calculations have proved 
to be statistically significant, they are so obvi- 
ously only with respect to the given base. 
Further information on the sample, the mailing 
list sources and the questionnaire can be ob- 
tained from the authors. 

10 While one might conceive of the use of 
mediation in the nonunionized situation, as 
during an organizing dispute, it appears as a 
generally remote possibility; hence, lack of 
unionization is a realistic ‘‘reason.’’ 

11 See footnote 9, for sample limitations affect- 
ing this and similar conditions of fact. 
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by employers in the 
whether such use is 


and used 


accepted 
settlement of disputes 
voluntary or required by law. 

For the unions, the picture is quite simi- 





lar, with one important exception. Of the 
unions queried, 65 per cent had used medi- 
ation since World War II; 35 per cent had 
not. For the Twin City and the Duluth 
areas, the extent of use was 71 per cent, 
nonuse 29 per cent. These figures indicate 
that a comparable percentage of unions and 
employers in urban areas use mediation, if 
allowance is made for the fact that some 
employers in urban areas are nonunionized 
and have no occasion to use mediation.” In 
out-state areas, the extent of use was 57 
per cent; nonuse, 43 per cent. 

In the out-state areas the high percentage 
“nonunion- 
locals 

The 


give 


of nonuse cannot be ascribed to 
ization,” since, of course, existing 

or multiple union units were queried. 
questionnaire did not ask unions to 
reasons for use or nonuse of mediation, but 
indicated by the re- 
It appears that 
unions 


certain reasons are 
sponses to other questions. 
nonuse of mediation by out-state 
is not due to lack of knowledge about the 
Minnesota state labor relations act and the 
available mediation services. The chief rea- 
for nonuse in appear to 
be based upon the following factors: First, 
employer and union units are likely to be 
smaller, and face-to-face relationships more 
significant (though this is not true in all 
instances, particularly where a group of em- 
with union). Second, 

One Time 

19% 26% 


17 / 


sons these cases 


deals one 


ployers 








Frequency of Use Two Times 
Employer 


Union 


Several conclusions may be drawn from 
First, the use of mediation is a 
figures were collected 


these data. 
continuing one. If 
for the remaining six months in 1952 (the 
survey was taken in late June), this year 
would loom even more important as a period 
in which mediation was most recently used. 
Second, the data on frequency of use indi- 
cate that mediation is not necessarily a one- 
time affair. Employers and unions who 
use it once are likely to do so again. This 
2 This concept of comparability should not be 
carried too far, however, for it is a chance 
occurrence in terms of the bases of this study. 
The reasons for not necessarily expecting such 
comparability here are, first, the different bases 
from which the employer and union samples 
were drawn and, second, the fact that one 
employer does not necessarily equate to one 
union. Indeed, one employer may be organized 
by a number of different unions, and conversely, 
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local union autonomy may be greater, and 
there is likely to be less “absentee” owner- 
ship and control of the business enterprise. 
30th of these influences appear to make for 
a greater reliance upon self-resolution. More- 
over, there is a degree of geographical isola- 
tion, and the parties are somewhat “insulated” 
from outside influences. For this reason, 
they seem to rely less upon outside assist- 
ance and more upon their own efforts in 
resolving disputes. One out-state union 
respondent noted in this connection: 
“We have never had a labor dispute where 
it has been necessary to resort to the pro- 
cess of mediation or conciliation. In fact 
we would abhor the thought of having to 
use view of the excellent 
labor relationship at our plant. 
It may be well to study the procedures and 
those 


these services in 


mechanics of such plants as us, i. e. 
of us who have never had to use outside 
influence to settle our disputes.” 


Recency and Frequency of Use 


Employers who used mediation were asked 
how recently they had used it. Almost half 
of them (46 per cent) had done so in 1952; 
14 per cent in 1951; 19 cent in 1950; 
with a gradual tapering down to 1945. For 
unions, the figures are 58 per cent for 1952; 
1950; 


per 


13 per cent in 1951; 9 per cent in 
and, in turn, a gradual decrease to 1945 
Employer and union frequency of use of 
mediation since World War II may best 
be set out in tabular form: 
Three Times Four to Over Six Times 
20% Six Times 10% 
10 25% 24 


42 
is at once both a strength and a weakness 


of mediation as a dispute-resolving tech- 


nique. It is a strength because the parties 
have come to accept it as a valuable method 
the be- 


comes a weakness when excessive reliance 


for settlement of differences. It 
is placed upon it, when the parties do not 
bargain collectively in good faith, but merely 
go through the and then carry 
their differences to mediation.” 


motions 





many employers may deal with one union unit 
(local, joint board or trade council). 

%In the table, the fact that unions used 
mediation most frequently four to six times and 
over is not necessarily an example of overuse, 
for in a number of these instances the same 
local or multiple unit bargained in joint con- 
ference with separate employers, and these in- 
stances are listed separately by the unions. 
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It is difficult to ascertain how critical the 
problem of excessive reliance has become, 
but a number of employers and unions 
called attention to it in their replies. This 
point will be discussed more fully in a later 
section. 


Use of Mediation 
and Subsequent Techniques 


Does the use of mediation forestall the 
subsequent utilization of other techniques, 
such as arbitration, or direct action—the 
lockout or the strike? The great majority 
of employers (85 per cent) who used medi- 
ation did not subsequently resort to arbi- 
tration, the lockout, or other means to 
resolve the dispute; 14 per cent of the 
employers used such subsequent actions 
once, while 1 per cent used them twice or 
more. (It should be noted that the above 
figures do not mean than 85 per cent of the 
cases were successfully resolved by medi- 
ation, for the union might still have taken 
action of some sort. What is implied is 
that only 15 per cent of the employers, in 
all of the cases where mediation was used, 
found it “necessary” to take other actions 
on their part.) 

In contrast to the 85 per cent of the 
employers, only 35 per cent of the unions 
who used mediation never followed up with 
other action methods. Other actions— 
arbitration, the strike, or other weapons— 
were used once by 27 per cent of the unions, 
and two or more times by 38 per cent of 
the unions. The general implications of 
these data are rather obvious: that unions, 
in more cases than employers, have found 
it “necessary” to utilize other actions (per- 
haps the strike most frequently) following 
the mediation procedures. This general pat- 
tern should not be surprising, however, for 
regardless of the ultimate cause, direct ac- 
tion by the union (in the form of a strike) 
is much more common than direct action by 
the employer (in the form of a lockout).” 
This arises largely, of course, out of the fact 
that the union is the petitioner for the 
change of status quo conditions in regard 
to wages, hours, and other conditions of 
employment, and hence, logically, occasion 
for action accrues to it. 


Satisfaction with Mediation 


Does the use of mediation give the em- 
ployer better or worse results than the lock- 
out or arbitration? What is the picture for 
unions? These questions were asked in the 
survey, and the results again show certain 
divergences between employer and union 
viewpoints.” 


Of the employers using mediation, 77 
per cent indicated that the results were 
“probably” better than would have been ob- 
tained from the lockout or other actions; 
21 per cent felt that the use of mediation 
made no difference in the outcome; only 
2 per cent held that mediation made for 
less satisfactory results. 
in general, appeared less satis- 
employers with the results of 
mediation as compared with what “might 
have been obtained” by direct action. Over 
half of the unions (51 per cent) using 
mediation indicated that the results were 
“probably” better than could have been 
secured by a strike or other direct action; 
33 per cent felt that mediation had no 
impact upon the results; while 16 per cent 
felt that direct action would have been 
more beneficial. 


Unions, 
fied than 


One employer criticism of the mediation 
process in Minnesota, as will be discussed 
below, is that the state mediators tend to 
be “pro-labor.” If this were the case, then 
the responses of the unions appear some- 
what anomalous, since it would be ex- 
pected that a “pro-labor” mediator would 
make for a “pro-labor” settlement (though 
this is not always a necessary condition). 
Perhaps the unions have felt that they 
could have done still better by direct action. 
That is, “peaceful” settlement by the par- 
ties themselves would have been least ad- 
vantageous to the union, mediation more 
advantageous; but settlement via resort to 
direct action the most advantageous. The 
fact that collective bargaining is an evolving 
process coupled with the gains that labor 
organizations have achieved over the past 
20 years possibly tend to account in part 
for the view taken by the unions. Con- 
versely, employers, having been on the 





%44The ‘‘success’’ of mediation in resolving 
disputes—in the statistical sense of the number 
of cases closed—was not analyzed in our survey, 
since such information is readily obtainable 
from the annual reports of the various media- 
tion and conciliation services. 

%In the 1949-1950 fiscal year, for example, 
the Division of Conciliation of the State of 
Minnesota received 769 strike notices as against 
only 33 lockout notices; 44 strikes resulted after 


mediation was used, but only one lockout 
occurred. Eleventh Annual Report, Division of 
Conciliation, State of Minnesota, July, 1949, to 
June 30, 1950, p. 7. 

16 Employer and union answers to these ques- 
tions are based upon the way the situation 
“appeared”’ to them. This is, of course, the only 
basis upon which they could answer; this pre- 
cautionary note nevertheless should be set down. 
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“defensive” through this period, have per- 
haps felt that mediation was the lesser of 
various “evils,” that is, that while mediators 
might be pro-labor in certain instances, the 
results were still more satisfactory than 
would have resulted from a lockout. These 
“relative” better-off—worse-off conditional 
situations afford an interesting field for 
speculation—since they may affect the at- 
titudes toward and the use of mediation— 
even if “verification” is incredibly difficult, 
if not impassible. 


Views on Nature of Mediation 


Employers and unions were asked to ex- 
press their opinions in their own words 
(free answer questions) about the nature of 
the mediation process and the role of the 
mediator. No quantified data are recorded 
from these questions. 

Employers and unions exhibited a marked 
similarity in their views on the nature of 
mediation. Mediation can be regarded as 
including three aspects: first, that phase 
prior to the actual mediation conference; 
second, the conference itself; and _ third, 
mediation as a general process. 

The most commonly mentioned value of 
the preconference period was that it af- 
forded a time for “cooling off.” Although 
it is true that a cooling-off period could be 
employed in situations other than those 
in which there was a subsequent use of 
mediation, this aspect of mediation, never- 
theless, was frequently noted. Employers 
and unions seem to view this period as one 
in which tempers can be calmed, patterns 
of demands and offers reassessed, and 
changes made in the personnel of the 
negotiating committees if desirable. 

The actual mediation conference is re- 
garded as an “administrative” mechanism 
which is very useful in and of itself in the 
resolution of disputes. The role of the 
mediator—to be discussed shortly—as a 
catalytic agent, able to bring together or 
to separate the parties as the occasion de- 
mands and to act as an intermediary, bears 
importantly upon this point. In general, 
the way in which a mediation conference is 
customarily structured is felt to be con- 
ducive to dispute settlement. 

A majority of employers and unions view 
the general process of mediation as a de- 
sirable and successful social mechanism 
for ameliorating conflict, though with some 
reservations, In this respect, two of the 
most important aspects of mediation ap- 
pear to be the fact it is frequently regarded 
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as a “face saving” device, and that it 
“makes compromise possible.” This possi- 
bility for compromise was emphasized again 
and again by employer and union respond- 
ents, although they were not unanimous on 
this score. Employer and union comments 
may serve to illuminate the above remarks: 

“After normal negotiations have come 
to a standstill . . . [mediation is] an easy 
way to resume meetings without embar- 
rassment to either party.” 

“Mediation has brought us together when 
it seemed both sides were deadlocked.” 

“ . . [Mediation] did get us together 
and we were able to settle our differences.” 

“ . . [Mediation] permits the making of 
offers through a third party, whereas it is 
not practical to make them direct.” 

“.. [Mediation permits the] securing of 
an understanding which could not have 
been accomplished by the parties concerned 
without the services ... [of the mediation 
process J.” 

“Conciliation offers face saving for both 
sides and offers a stall for an answer that 
could only be unfavorable if it had to be 
given at once... .” 

“Helps a settlement to be made which is 
Satisfactory to both the company and the 
union, while still allowing the parties to 
‘save face’!” 

“Conciliator brought employer and union 
together via compromises on both sides.” 
wi [Mediation] assisted in resolving 
differences of opinion in negotiating con- 
tracts.” 

While there was little negative comment 
concerning the premediation hearing phase 
of the total process or of the hearing itself 
(except insofar as the mediator as a person 
was concerned—a point to be discussed 
shortly) there were two major criticisms 
of mediation in general. 

The first of these criticisms involves a 
misuse—through excessive use—of media- 
tion. Employers more markedly than 
unions took this point of view—that media- 
tion was a valuable technique if not abused 
by overuse. Some employers held that 
both parties tended to use mediation ex- 
cessively. One employer, for example, said: 

“We believe that . . . mediation has lost 
its meaning as both sides [union and man- 
agement] have a tendency to stall and 
withhold their last offers until the media- 
tion service has been exhausted. This means 
that each and every case must appear 
before the Mediator and defeats [we be- 
lieve] the original intent of such service.” 
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A union writes: 

“|. . Wwe regard federal conciliation and 
state mediation as one of the last resort 
facilities We do not utilize these 
services as a crutch, to help us to get what 
we were unable to secure in over the table 
contract negotiations.” 


A small number of employers felt that 
unions tended to abuse mediation by over- 
use of it. For example: 


“It has been our experience that the 
union does very little genuine collective 
bargaining until a State or Federal Concili- 
ator is called into the picture.” 


Or again: 

“Our union files strike notice as soon as 
possible in order to bring in mediation 
service. They feel that additional advan- 
tages can be secured.” 


But one union notes: 


“We have used this medium because 
employers do not bargain in good faith be- 
fore strike notice has been served.” 


The second criticism involved some ob- 
jection by both parties to the fact that 
mediation may imply compromise, and that 
compromise rather than settlement of a dis- 
pute on its “merits” may not always be 
desirable. An employer states: 


“Mediation generally involves a compro- 
mise and compromise is not necessarily 
the solution to an agreement deadlock.” 


A union comments: 


“Some [conciliators] are too quick to 


seek a compromise.” 
A minority of employers and unions view 
the whole mediation process negatively: 


“We do not believe that, in our experi- 
ence, conciliation has done anything at all 
that could not have been accomplished in 
a meeting between the two prime parties.” 

Or: 

“Have... [never] had any favorable ex- 
perience . [with mediation]. In each 
case use of mediation has merely post- 
poned inevitable strikes.” 

Despite these negative comments, the 


majority viewpoint is to accept mediation 
as a useful social mechanism. 


Role of Mediator 


Employers and unions view the mediator 
primarily in terms of the characteristics he 
must possess in order to function and oper- 
ate successfully rather than how he func- 
tions and operates. That is to say, employers 
and unions tend to emphasize what the 
mediator represents—the prestige and im- 
personality of a government agency—and 
what he knows, rather than what he does 
in the mediation conference. ‘[o be sure, 
“doing” is not divorced from “knowing” 
but the focus of emphasis by employers and 
unions is apparently upon the knowing; the 
doing is taken for granted. 

Two characteristics are most emphasized 
by the parties: attitude and knowledge. 
(“Ability” or “skill” of the mediator, while 
frequently mentioned, was almost invari- 
ably related to knowledge—the information 
the mediator could bring to the parties.) 
Attitude was regarded as being synonym- 
ous with impartiality, that is, the mediator 
must not be pro-labor or pro-management. 
Knowledge, in turn, was most commonly 
related to an understanding of the industry, 
the community, and industrial relations 
patterns in general. 

The question of attitude was emphasized 
much more strongly by employers than by 
unions. Some feeling still persists among 
a minority of employers that mediators— 
particularly from the state service—are pro- 
labor.” 

Employers note, for example: 

“. . [Mediators] always favorable to 
labor.” 


“Practically the labor unions control the 
mediators.” 

“We have always been of the opinion 
they leaned toward the labor side of a dis- 
pute.” 


“Mediators 
istic.” 


all pro-labor; too social- 


However, among those employers who 
felt that mediators were pro-labor, 60 per 
cent regarded the general results of media- 
tion used by the employers as better than 
the results of arbitration or a form of 
direct action. In some cases this seeming 





11Our findings are that employers are less of 
this opinion than was the case four years ago 
when an opinion survey was made on this point. 
See Jack Stieber, ‘‘Minnesota Labor Relations 
Act—An Opinion Survey,’’ 27 Harvard Business 
Review 667 (1949). In one respect the union 
backgrounds of four of the state conciliators 
may be the source for this type of criticism. 
Prior to placing the division of conciliation 
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under civil service, it was customary to appoint 
half of the conciliators from industry and half 
from labor, and the majority of conciliators 
have carried over. In some respects, there may 
be distinct advantages in having such a split 
labor-management arrangement of the concili- 
ators, and ‘‘public interest’’ may be well served 
by it. 
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contradiction was not explained by the re- 
spondent. In several instances, however, 
explicit comments were made: 

“' . . conciliator helped us arrive at 
satisfactory settlement of labor dispute 
; Seemed to us that he was definitely 
pro-labor—nevertheless he urged labor 
representative to accept our final offer.” 

“We have always been of the opinion 
that they [mediators] have leaned toward 
the labor side of a dispute .... [Yet] 
they have brought us together when it 
seemed both sides were deadlocked.” 

Unions, to the contrary, had little criti- 
cism on the score of impartiality. Except 
for the following random comments, few 
instances of criticism were encountered. 
One AFL affiliate noted: 

“ . . [Mediators] lean too much for the 
employers side.” 

A CIO affiliate commented: 

“In the main, mediation . .. has at- 
tempted to get union to take much less 
favorable settlements than they would have 
obtained through the process of economic 
pressure action.” 

The “knowledge” factor was regarded as 
particularly important. Apparently, both 
employers and unions view the mediator as 
a source of information, that is, they ex- 
pect to get from the mediator information 
about the industrial relations world as they 
would get from the daily newspaper infor- 
mation about the world at large. This does 
not mean that employers and unions are 
“informationally ignorant”; they are not, 
and many of them have well-developed 
informational sources. Yet it remains true 
that they depend upon the mediator for 
information on current industrial relations 
practices, collective bargaining trends, and 
so on. 

“Ability” or “skill” is equated in a high 
respect with knowledge. Other things be- 
ing equal, the mediator who knows the 
economics and technology of the industry, 
the trend of contractual terms in the indus- 
try and the area, and the general pattern 
of industrial relations developments will be 
—in the eyes of employers and unions—the 
more competent. 

Interestingly enough, two general as- 
pects of the mediation process that appear 
important were considered only in passing 
by employers and unions. The first of 
these involves the problem of perceptivity 
(of the mediator) and its relation to ability 
or skill, and therefore to the frequency of 
“success” in resolving disputes. Media- 
tion has been analyzed at times in terms 
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of the theory of games—for example, the 
“successful” mediator is he who can per- 
ceive the relative powers of the parties (and 
the strength of their “real” demands and 
offers) and operate from that perception. 
Whether the respondents failed to take this 
into account because of some error in the 
design of the questionnaire, because they 
are too “close” to the situation or for other 
reasons is not known. This would be 
worth additional exploration. 

The second factor is the importance of 
the situation. The authors, in earlier an- 
alysis, had concluded that the “situation” 
was more crucial than the “mediator” in 
making for success or failure of a given 
mediation. A few respondents commented 
upon the importance of the situation: 

“Conscientious efforts made by the con- 
ciliators in each instance but situations not 
amenable to conciliation; in each case it 
has merely postponed inevitable strikes.” 

Respondents generally indicated, how- 
ever, that it was the ability of the mediator 
—via his knowledge—that made for success 
or failure, that is, that the mediator was 
more crucial than the situation. 

Can these two viewpoints be reconciled? 
We think they can on the following basis: 
The observations made by our Committee 
on Mediation—some ten in all—were made 
by seven different observers, but it was the 
same mediator in all instances who was 
being observed. Hence we took his “ability” 
as a given factor and looked for variations 
in the situation to explain the success or 
failure of a given hearing. The employers 
and unions, conversely, look upon the situ 
ation as given, and the ability of the media- 
tor as the variable. They tend to equate 
success with ability regardiess of the situa- 
tion. The able mediator is one who suc- 
cessfully resolves a case and vice versa. 
This point merits further study, even if 
there are certain obvious aspects to it. 


Concluding Comments 


The following comments may serve to 
draw together the main results of the 
survey: 

(1) Employers and unions in Minnesota 
tend to accept mediation as a useful tech- 
nique in the settlement of industrial disputes. 

(2) Employers feel that mediation gives 
them more satisfactory settlement terms 
than would direct action; unions are not 
as sure of this. 

(3) Employers—a strong minority—feel 
that mediators—particularly from the state 
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service—are pro-labor. But less than half 
of this minority feels that mediation is 
thereby rendered less valuable as a dispute 
resolution technique. 


(4) The most important characteristic 
which employers and unions require of a 
good mediator is knowledge; the mediator 
serves as a transmission line of information. 


(5) The chief danger of mediation is ex- 
cessive reliance upon it. As one respondent 
noted: 

“Conciliation becomes a matter of course 


and collective bargaining becomes almost 
a thing of the past.” 


It is this excessive use that must be 
guarded against; this, of course, becomes a 


difficult matter, for the very creation of a 
mediation service is in effect an invitation 
to use such a service.” The critic may re- 
ply: “Yes, but an invitation to use it only as 
a last resort.” But self-discipline comes 
hard in such matters, particularly if one or 
the other of the parties feels it can gain 
through mediation more than it otherwise 
could. “Corrective” legislation does not 
appear feasible here. Education might be 
one alternative, though it is much easier to 
suggest it than to apply it. Perhaps the use 
of a fee system—such as is utilized in arbi- 
tration—might be worth considering.” In 
any event, overuse or not, mediation has 
found a well-accepted place in modern in- 
dustrial society, and certainly in the State 


of Minnesota. [The End] 





WHO GETS UNEMPLOYMENT COMPENSATION? 


(Recent rulings on what constitutes leaving work with good cause, as 
reported in CCH UNEMPLOYMENT INSURANCE REPORTS. ) 








The Case 


The Ruling Ref. 





Two union members were fired at 
the request of the union. 


A woman with domestic duties re-| Her 
quested return to part-time work 


and then quit. 


A woman quit her job because her 
coworkers used vulgar language 
and persisted in throwing small 
pieces.of metal at her. 


A textile worker, who was laid off, 
did not look for similar work be- 
cause he wanted to become a 
professional writer. 


A young man interested in the plas- 
tics industry was told a plastics 
company might hire him, He 
waited a month for their decision 
and got the job. 


A dishwasher-cook quit when her 
physician warned her that she 
would suffer a nervous breakdown 
if she continued to work where a 
disagreeable waitress “took over” 
in the employer’s absence. Also, 
hours were excessive with no time 
and one-half pay. 





This was not good cause attributa- 
ble to the employer. 


leaving 
benefits. 


Since she had complained repeatedly, 
her quitting was justified. 


He was unavailable for employment 
and gets no benefits. 


There’s nothing in the law saying 
he had to scatter his efforts. He 
got benefits for the waiting period. 


She was held to have quit for good 
cause. 


Mich. { 8322 
No benefits. 


was voluntary. No/} Minn. J 8154.02 


Mo. { 8158.51 


N. J. § 8198.03 


Ohio J 8254.17 








148 See, for example, Henry Marius, ‘‘Observa- 
tions on Labor Relations,’’ 3 Labor Law Journal 
30 (January, 1952). 
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1% For a provocative discussion of many of 
these problems, see Victor H. Rosenbloom, ‘“The 
New York City Division of Labor Relations,”’ 
3 Labor Law Journal 528 (August, 1952). 
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The Unpaid Local Leader 


By GEORGE STRAUSS and LEONARD R. SAYLES 





ESEARCH on labor leadership has up 

to the present time been concentrated 
on the paid official, With two significant 
exceptions,’ the unpaid leaders have been 
largely ignored. Yet it is these unpaid lead- 
ers—mostly part-time officers—who carry 
the bulk of responsibility for local union 
activity. Except for the few among what 
might be called “the active opposition,” they 
are the work horses who maintain the union’s 
day-to-day functions. Without them the 
paid business agents and international rep- 
resentatives would be swamped with work 
—and in many cases completely out of touch 
with the rank and file. 

In undertaking this study, we have at- 
tempted to find answers to these questions: 
What are the basic personality characteris- 
tics of the leader? What kind of satisfaction, 
if any, does he derive from union lead- 
ership? How does his union activity affect 
his job? What is his relationship to his 
family and to his community? 


Sample of 20 Unions 


The findings reported here are based on a 
sample of 20 local unions in four northeast- 
ern communities. These communities range 
in size from 20,000 to 2,000,000, while the 
locals vary in membership from 100 to 2,000. 
Ten of the locals are in unions affiliated with 
the CIO, nine are AFL and one is inde- 
pendent. Two are white-collar, one is pro- 
fessional and the balance, of course, is made 
up of factory workers. The industries rep- 
resented include basic and fabricated steel, 


In this portrait of the local leader, 
some light is shed on the inner dy- 
namics of those who sit on the union 
side of collective bargaining tables. 
This article is reprinted from the May- 
June, 1952 Harvard Business Review 





automotive assembly, utilities, men’s and 
women’s clothing, chemicals and printing; 
the only significant omissions, so far as 
possible effect on the findings is concerned, 
would seem to be the building, railroad and 
service industries. 

In our research, we attended meetings, 
formal and informal, of membership commit- 
tees, executive boards, grievance committees, 
and so on. We talked to leaders and the 
rank and file at their homes, in the union 
office, on the job and at social affairs of 
all kinds. We followed the local president 
as he walked through the plant and talked 
to workers whose grievances were being 
processed. 

In 85 cases we had interviews of two 
hours or longer. In addition, there were 
many of shorter length. In five of the locals, 
practically every officer was interviewed. 
(One of the authors and his wife lived for 
nine months in a community of 20,000, 
spending full time on an analysis of two 
locals.) For the remaining 15 locals, the 
coverage was less intensive. 

In none of the five locals studied inten- 
sively do paid officials play a dominant role. 
All five are aggressive in their approach to 





AUTHORS’ NOTE: This article is part of a 
larger study in human relations problems of 
unions which is under the general direction of 
Professor William Foote Whyte at the New 
York State School of Industrial and Labor Rela- 
tions, Cornell University, and is supported by 
the Grant Foundation. Part of the work was 
undertaken at the Massachusetts Institute of 
Technology where the joint authors completed 
their doctoral dissertations. 


Local Leader 


1 Joel Seidman, Jack London and Bernard 
Karsh, ‘‘Leadership in a Local Union,’’ Ameri- 
can Journal of Sociology, November, 1950, pp. 
229-237; Eli Chinoy, ‘‘Local Union Leadership,”’ 
Studies in Leadership, edited by Alvin W. 
Gouldner (New York, Harper & Brothers, 1950), 
pp. 157-173; see also Herbert A. Shepard, 
‘‘Democratic Control in a Labor Union,’’ Ameri- 
can Journal of Sociology, January, 1949, pp. 
311-317. 
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management and are vigorously democratic, 
at least by the standard of widespread turn- 
over of officers. To this extent, our sample 
may be biased. However, the less complete 
research in the 15 other locals—including 
many with stable industrial relations and 
several which might be considered “undemo- 
cratic’ by some observers—seems to con- 
firm the major findings. 


As a matter of fact, there is no such thing 
as a typical local, nor does the behavior of 
union leaders appear uniform. Certainly the 
leaders we observed could not be described 
by a single complex of character traits. 
There were, however, enough common traits 
that showed themselves repeatedly in inter- 
views and observations to make generaliza- 
tion meaningful. 


Personality Characteristics 


Union leaders appear to be men whose 
energies and creative urges are insufficiently 
challenged by their everyday life. They 
seem to find in union activity a means ot 
expression which is missing elsewhere. They 
have apparently inexhaustible vigor, yet are 
dissatisfied with the world around them. 


High activity level— One of the chief ele- 
ments which distinguish union leaders as a 
class is their high activity level. They 
have a tremendous urge to do things. They 
never seem to tire. Again and again you 
will hear them say (and with truth): “I’m 
like iron—the harder you hit me, the stronger 
Iam.” “I can’t help it; I just like to work.” 


Jeing an officer is an exhausting job. 
Local meetings sometimes last four or five 
hours, while negotiations often last the 
entire day and into the night. But most 
officers seem to thrive on it. In one local 
the officers had to attend seven regularly 
scheduled meetings monthly. Another 
local negotiated four or five days a week 
for nine consecutive months before reaching 
an agreement with the company. 

Key officers spend even more time on 
the regular day-to-day routine of the union. 
One gave this explanation of why he was 
tired: 

“IT was over at the office from noon on 
yesterday. There was an executive board 
meeting after supper. That lasted until I 
had to go back to work at midnight. I got 
two hours’ sleep after coming back from 
work, but I had to go back to the office, 
and it looks like I won’t get more than 
three hours’ sleep before I get back to work 
again, in the plant.” 
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Thus, this man had but five hours of sleep 
in 48 hours. Other leaders exhibit equal 
stamina. One regularly spends six or seven 
hours in the plant on his own time handling 
grievances. From there he goes to the union 
office to write letters and often has to attend 
a local meeting the same night. He is both 
grievance chairman and recording secretary 
for his local. This involves him with almost 
every grievance case and all the correspond- 
ence of the local. 

One local president kept a careful diary. 
This showed that over a year’s period, he 
attended 240 meetings (in addition to griev- 
ance conferences with management) and 
contributed 1,500 hours to his local without 
compensation. ; 

A Political Action Committee chairman, 
a married man on the midnight shift, was 
in the PAC office each day at noon and 
worked straight through until midnight. 
(Once in a while he went home for supper.) 
He followed this schedule with little varia- 
tion for six weeks prior to election time. 


Many officials are equally active in non- 
union organizations. Here is a representa- 
tive comment: 

“My wife is really getting mad at me. 
There is this executive board meeting to- 
night and membership meeting tomorrow 
and a shop meeting on Wednesday. Thurs- 
day there is an installation in a fraternal 
organization I belong to. Friday there is a 
rehearsal for the show the men’s club at 
the church is putting on. After that the 
Knights—I’ll have to push to make both. 
Saturday we're going out; on Sunday we put 
on our show.” 


All this activity, it should be emphasized, 
is in addition to the regular jobs these 
local officers hold down. Even when they 
draw some income from the union—in the 
form of allowances for such things as gaso- 
line, lunches and stationery, or reimburse- 
ment for their actual lost time—those with 
heavy family responsibilities must supple- 
ment it in other ways. Some are skilled 
craftsmen and do carpentry, painting, etc. 
Others, particularly in small cities, work their 
own farms, drive taxis, sell real estate, etc. 


Nervous tension.—With the surplus of 
nervous energy that these men apparently 
have, it is not surprising that many are 
afflicted with psychosomatic illnesses. Many 
officials claim present or past symptoms of 
ulcers and similar nervous conditions. 


In part, these conditions may be the 
result of spending too much time on union 
affairs. The evidence suggests, however, that 
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many of these illnesses would have developed 
even if the men concerned had never joined 
the union. Indeed, union activity may even 
improve their condition. 

One leader, who had suffered. a mental 
breakdown just before he was elected stew- 
ard, said: “That job pulled me right out 
of it; it gave me something to do.” At the 
time he was already working 60 to 70 hours 
a week on his job, serving on the state 
guard and bringing up two children. Then 
later, having not been re-elected, he said of 
his union activity: 

“T used to put three or four nights a 
week into it. I miss it terribly. You won’t 
believe it, but I’m taking phenobarbital. 
I can’t_sleep nights. When I see the kinds 
of decisions that are being made, it just 
burns me up.” 

Another man, who had been relatively 
inactive for some time and was working on 
a job which he could never leave during 
his shift to talk to others, developed a 
serious case of ulcers the afternoon he was 
to meet the international president. A third 
became seriously ill shortly after being de- 
feated for major office. As soon as he got 
well, he became active again. He remarked: 
“This kind of stuff gets into your blood. 
You don’t want to quit, but it gets you 
tired and tense.” 

Indeed, union activity is a way by which 
union leaders can “find themselves.” The 
union gives their lives a challenge and a 
meaning. Many men who had formerly 
been “at loose ends” became active in the 
union at about the same time that they set- 
tled down. To illustrate, here is the ex- 
perience of one of the more consistently 
active leaders: 

“I was really a heller in my early twen- 
ties. I couldn’t get along with anybody. I 
drifted from one thing to another. Then I 
joined the union. That was the time I 
started studying for promotion and I got 
married. I must have changed a lot.” 


There is no real evidence indicating whether 
joining the union helped this man in settling 
down, or vice versa. Probably both are part 
of the same pattern of growing maturity 
and ability to channel energies into useful 
purposes. As a former foreman said: “The 
union made a man out of me.” 


We found numerous examples of the same 
thing—leaders who had become active in 
their unions within a year or so after getting 
married or otherwise settling down. One 
leader indicated that his becoming active 
was coincidental with his going “on the 
wagon.” Again, a man who had been hired 
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only six months previously, on the recom- 
mendation of Alcoholics Anonymous, was 
elected vice president of a newly formed 
local (and came very close to winning the 
presidency). 

The reverse process occurs when men 
lose their leadership position. One defeated 
officer became an alcoholic and spent his 
sober moments “making book.” Another 
suffered equal disintegration: 

“He is so mad that he won’t even talk 
to his friends. He hasn’t shown up at 
meetings. All he does is sulk. It isn’t good 
for a man to take it that way.” 

An officer who came very near to resign- 
ing his office permanently had this to say 
about his “close call’: 

“You know, I was set to resign yesterday. 
I figured my life would then be so much 
easier: walk into the plant and not worry 
about anyone jumping you on a case. 


“Well it felt so good to think that way 
for a while. Then I took the resignation 
back, and I’m glad that I did it now. I 
guess I couldn’t live without this union 
business. You get so used to it. I don’t 
know what it is; maybe it’s the challenge of 
some of the cases you have to handle. 


“It’s a rotten business though, in a way. 
I hate this walking into a bar and having 
some guy jump you and call you names 
and not be able to do anything about it. 
They just don’t seem to have any respect 
for union officials, but I just couldn’t give 
it up.” 


Idealism and discontent.—With few ex- 
ceptions, union leaders are motivated by 
idealism. They are anxious to change things 
and build a better world. They see the 
union as the best means they have to achieve 
this end. One of them said: 


“T wanted to do something where I actu- 
ally would be trying to make the world a 
better place, and the labor movement is 
about the only place where I can do that.” 


Many are deeply religious. A number of 
those interviewed were devout Catholics 
and first learned their unionism in Catholic 
labor schools. Regardless of their religious 
background, however, practically all have a 
strong devotion to the labor movement— 
a devotion which extends beyond the plant 
and the community. 


Union leaders, as a rule, are dissatisfied 
with the world as it exists today. They 
feel that their lives offer insufficient oppor- 
tunity for themselves and “their kind.” In 
the words of one leader: 


687 








“Unionism is something born in you; you 
have got to believe in it; it is something 
deep down in your heart; you have to have 
a feeling of revolt, and, mind you, I’m not 
a Communist. It’s not only that; it is psy- 
chology. It’s a feeling of aggression. It’s 
a drive. It’s wanting to be on the move; 
it’s being noisy. It’s the kind of man who’ll 
get ahead anywhere.” 


Their lives and their jobs in the plant 
are not very satisfactory. One leader said: 


“Today I wrote a letter to my congress- 
man. He’s supposed to be in Washington 
for me, to vote for me, and I don’t like the 
way he’s doing it. That makes me sound 
pretty important, doesn’t it? 


“Do that important? 


you think I am 


Well I’m not—not as important as a stalk, 
of celery. I’m just a rotten little cog in a 


big industrial wheel. You know why? Well; 
I’ll tell you, because I work like a horse 
and don’t accomplish a damn thing. I make 
a living by fighting with management for 
every dime, and that is all. 


“Satisfaction in my work? Why, hell, 
anyone can do my work in the shop. What 
kind of satisfaction can you get from a job 
like that? But the real trouble is that my 
efforts aren’t appreciated. Oh sure, my fam- 
ily knows I work hard and they’re grateful, 
but I don’t mean that kind of appreciation. 
I mean that to the world as a whole I mean 
nothing, and I’m so damn typical it makes 
me sick.” 

They are critical of the company. They 
feel that, somehow, they haven’t got an 
“even break.” As one said: 


“One of the worst things the company 
does during negotiations is to bring in these 
new young fellows that they’re trying to 
show the ropes to. They say, ‘This is Joe 
Doaks from M.I.T. and Bill Smith from 
Cornell, and he studied so many years here, 
and this guy studied so many years there,’ 
and, well, the fellows get a little upset at 
that. I know one year Hanson (the presi- 
dent of the local) told them, after they got 
done, that he was Sloppy Joe from No- 
where and he was in a hurry to get back. 
I know this sort of thing makes most of 
the fellows feel as if they wished they had 
a lot more education and a college degree 
behind them when they go in to bargain 
with the company.” 

Union leaders are also critical of their 
fellow officers and are dissatisfied with their 
own union jobs. Some of their descriptions 





of union office would make the unwary in- 
vestigator wonder why they ever accepted 
such a position. For example: 


“You’ve got to remember that to be a 
union officer you take an awful lot of 
trouble on your shoulders—trouble every- 
where and a thankless job to boot. You 
fight with your wife for going out too 
many nights. You fight with the interna- 
tional representative, you fight with the 
men, you fight with the company, you’re 
always fighting. If you spend too much 
time up at the front office settling grievances 
up there, the men get into fights back in the 
plant, and you should be back there settling 
those.” 

Stewards complain that they have to hear 
everybody’s problems—not only that, but 
also show an interest in those problems and 
attempt to provide some solution. In doing 
so, they place themselves in the middle of 
all kinds of petty disagreements among the 
men and involve themselves in burdensome 
expenditures of time and energy. For all 
this, they feel they receive little compensa- 
tion—certainly nothing in comparison to 
that received by management officials with 
comparable responsibilities. The time and 
duties involved endanger their relationships 
not only with their fellow workers but also 
with the company and their families. The 
fact remains that they must provide real 
satisfactions, for there is intense competi- 
tion for many high union jobs. 


Relationship to Job 


A common stereotype among those who 
have relatively little experience with union 
leaders is that they are recruited from the 
“worst” elements in the factory. Burleigh 
Gardner says: 

“Generally, the ambitious worker who is 
progressing satisfactorily, and especially the 
one who hopes to move into supervising 
ranks, feels little need of union support or 
protection and may even sympathize and 
identify with management. 


“Often the person who is dissatisfied with 
his work situation, who is very critical of 
management and the work generally, who 
is a ‘sorehead’ or ‘griper’ in the eyes of 
the foreman and management, is very active 
in the union and becomes a steward.”? 

This seems to be something of an over- 
simplification in the light of our findings. 
As a matter of fact, we got a much different 
picture. 





2Human Relations in Industry (Chicago, 
Richard D. Irwin, Inc., 1945), pp. 111-113. 
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Previous hostility to unions.—A substan- 
tial minority of the top local officials we 
observed were at one time opposed to 


unions. As one officer commented: 


“When I first met Malony and DiBruzzo 
(the organizers) I thought one looked like 
a crook and the other like a typical New 
York sharpie. That’s what I expected union 
people to look like.” 


The financial secretary of another local 
said: 


“Back in school, I hated unions because 
I thought they were radical and Communis- 
tic. Anything associated with unions was 
bad. This carried over to the plant, and it 
wasn’t until I had worked under a particu- 
lar foreman, a real tyrant, that I began to 
think that there might be something to 
unions.” 

Most of the men, when first hired, de- 
voted the same energy to their jobs as they 
now give to the union. As one official 
thought back: 


“When I got my first job, I was over at 
Chestnut St. The men over there were 
goofing off. I started to put in what I 
thought was a day’s work. The other men 
told me to take it easy. One of them said, 
‘You can’t be promoted. I’ve been here 
twelve years and this is as far as I’ve 
gotten.’ I said, ‘If this is as far as you’ve 
gotten and you’ve been here twelve years, 


I’m not taking your advice.’ I guess I 
scabbed the rates.” 
Job competence.—Indeed, many have 


been in the lower ranks of management. 
The president of a local lost his foreman’s 
job during a cutback in the ranks of super- 
vision. The most aggressively antimanage- 
ment officer of another local had once been 
a foreman. He continued to fight for the 
proposition that union members who are 
promoted to foremen should retain their 
seniority rights as workers. 


The vice president of a clerical local be- 
came active in the union only after he failed 
to obtain a promotion, despite his excessive 
management orientation‘ 


“I’d been pushing the production work- 
ers too hard on this new incentive plan. I 
believed that system could work and would 
work if it was pushed hard enough. We 
could make people like it. Top manage- 
ment didn’t support us, and I guess I stuck 
my neck out too far once. Well, anyhow, 





the other guy got the job, and I was plenty 
sore for a time even though I knew he was 
a capable man and probably deserved it. 

“T decided that if management was going 
to play that way, I could play just as hard 
against them as I was willing to play with 
them. I worked as hard as I knew 
how, but now I’m going to do just the 
opposite. I’m going to work hard for the 
union.” 

Even those who are not actually in super- 
visory positions have attained a high level 
of job competency. A very large percentage 
of union officers are on the top of their 
promotional ladders. In one large local, for 
example, 13 of the 17 active leaders are 
receiving the highest wages in their de- 
partments. 


Economic security versus political power. 
—However, few leaders can ignore com- 
pletely their job relationship to the com- 
pany. They often find there is a real conflict 
between economic security on the job 
and the political power they seek in the 
union. A local vice president remarked: 


“This union business handicaps you in 
getting ahead in the company. Whenever 
there is a promotion or a merit increase, 
you have to fight like hell to get yours if 
you are still active in the union.” 


Particularly where management is still 
antagonistic, union leaders fear that they 
are endangering future promotions and even 
their jobs. Seidman, London and Karsh 
report: 

“The authors asked, ‘Would it make any 
difference to you if Local disappeared ?’ 
Over half stated that they would be dis- 
charged immediately.” * 


It is not surprising that even when offi- 
cers speak favorably about the company, 
many still express fears regarding manage- 
ment’s “real” opinions of their union activity 
As active union officers, they have certain 
safeguards and protections that would be 
absent should they again assume a position 
in the rank and file. One local president 
observed: 

“Sometimes you think of dropping out of 
the union, and then you think it might be a 
pretty dangerous thing. You don’t want 
to be out there where the company can get 
you. You know, recently I’ve done some 
things and spoken of the company in terms 
so that maybe they’d like to get me too. 
I know they are after another officer, and 





3 Joel Seidman, Jack London and Bernard 
Karsh, work cited, footnote 1, at p. 235. 
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I can’t forget how they got rid of old 
Burnello.” 

Another president said: 

“If you’re no longer an officer, that means 
that the company can get something on you 
more easily too. Of course, I’ve got a pretty 
good record. Since I took office, there have 
been no walkouts. Oh, we’ve had wildcats 
for a little while in some departments, but 
there have been no strikes, and that is 
really a feather in my cap.” 

The important thing here is that most 
union leaders go right ahead with their 
work in the union in spite of the fact that 
union activity is dangerous, or believed so. 
Some stewards will let their doubts as to 
their job security affect their activities. 
These men never become active leaders. 
Active leaders recognize (and even glory 
in) the risks they take. 

Fear of loss of job may well be in a 
declining phase; as management becomes 
more sophisticated, it learns that retaliation 
does not pay off. Many leaders believe that 
management is friendly to them as individuals : 

“Management knows we’re not attacking 
them personally, that we’re just doing our 
job. When they’ve done something wrong, 
we tell them; and when they’re right, we’re 
willing to admit that too.” 

Some go so far as to admit that manage- 
ment does not hold them responsible for the 
outbursts of the membership or of the more 
radical leaders. 


Promotion to management.—Here and 
there, an entirely different problem has 
come up. Management has begun the prac- 
tice of hiring supervisory employees out 
of the active union ranks. It recognizes that 
the union is a highly effective instrument 
in detecting potential supervisory ability 
among the rank and file. Over a period of 
ten years in one local, the secretary and 
about a third of the executive committee 
took jobs outside the bargaining unit. As 
a consequence, the union became known by 
its opponents as the “high road to man- 
agement.” 

In another situation, about 25 per cent of 
the foremen came from the ranks of the 
union, and the assistant to the personnel 
director is a former union officer. As a mat- 
ter of fact, it is an increasingly common 
practice to hire former local officials as per- 
sonnel directors. 

The possibility of promotion into manage- 
ment creates sharp conflicts in the minds of 
many leaders. One, for instance, was frank 
in saying: 
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“The union does help you to get ahead. 
Before, nobody paid any attention to you; 
the same held for management, too. But 
after I became a steward, I was a straw 
boss for a while. I would have been a 
foreman if those new officers weren't 
against me.” 

A majority, however, feel that such things 
are highly unethical. One leader was re- 
cently offered a supervisory position involy- 
ing a pay increase of $36 a week—a very 
substantial increase. His wife had been 
quite ill, and the proposition must have 
been very tempting. With great bitterness 
he stated: 

“That was an indecent offer, indecently 
made. Of course, they knew I needed the 
money and also knew I couldn’t accept it. 
That shows the kind of company we have 
to deal with.” 

Other union leaders tell how their own 
positions with the rank and file have been 
made exceedingly difficult by some previous 
official’s acceptance of a management job 
In their words, “Now they feel we're al 
ready to sell out.” 

Certainly many leaders who might have 
accepted promotions into management be 
fore they became active in the union feel 
that social pressure and the union’s 
of ethics prevent them from “selling out” 
after they become active. Where the union 
has a good relationship with management, 
however, such changes in allegiance may bx 
easier to make. Even in situations wher: 
there is real bitterness between the union 
and the company, union officials often ac 
cept promotions into semisupervisory posi 
tions (jobs within the bargaining unit that 
still involve some management function) 
In so doing, they merely postpone the in- 
evitable decision: whether or not to leave 
the union entirely and cast their lot with 
the company. 

Even the seemingly most rabid anticom 
pany officials often say confidentially that 
they think they could have done a pretty 
good job in management. A union presi- 
dent who was fired for fomenting an exces- 
sive series of wildcat strikes confided: 
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“One thing, I always sort of wished | 
could have gone into personnel work. | 
know who to kick in the pants and who to 
pat on the shoulder, using psychology. | 
think I would have done it pretty well. 


“The company could learn a lot from 
some of us. Not only that, we don’t think 
the men are always right; they’re not. 
There are plenty of fellows who are out 
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just looking for trouble, who’ve laid down on 
the job and don’t have legitimate complaints.” 

Another top union official compared his 
abilities in dealing with men with those of 
the personnel directors with whom he bar- 
gained. He concluded: 

“T could do a hell of a lot better job than 
those guys. They don’t know how to work 
with people. They figure they’ve got to 
maintain their distance from a fellow, keep 
talking down to him, but they don’t know 
how much you can get out of a guy by 
making out that you’re at his level. If I 
could only take that personnel job, I'd 
show those guys.” 

The obvious question that is often asked 
is: Do union leaders thus become active 
because of blocked promotional opportuni- 
ties? There is no evidence that would 
directly support this contention. 

Even where union officials have “made 
the break,” the results are often unsatis- 
factory. Many of the former management 
men say that they find greater happiness 
and freedom as union officials. Here is 
how one put it: 

“The union made a man out of me. I was 
a foreman before the union came in. I had 
to skin the men alive; I had to be mean. 
I had to run after them. I had to keep 
them popping. I hated the job, and the 
men hated me, and I don’t blame them. I 
would never take the job again.” 

Another said: 

“I’ve had a chance to sit on the other side 
of the fence too. And let me tell you, it’s 
no pleasure. When management has a con- 
ference, they ask if there are any questions 
but they really don’t want any answers. 
You have to shut up; you can’t say what 
you feel. You never speak your mind. 
Now it’s just the opposite in the union, I 
feel always that I can say what I want to.” 


Although in a few instances union ac- 
tivity may be a “sour grapes” substitute 
for promotion, the evidence suggests that a 
large proportion of union leaders aspire to 
much more than top-paying jobs and fore- 
manships. Often, the leaders evidence 
conscious or unconscious desires to move 
entirely out of the working class. A for- 
mer local president who is now an inter- 
national representative was successful for 
a time in starting his own chemical manu- 
facturing plant. Others, as we have said, 
have been salesmen and real estate men. 
A few seem to reject the traditional Amer- 
ican goals of economic success altogether 


and seek achievement in terms of power, 
respect and authority. 


Relationship to Family 


The leader finds that union office pro- 
foundly affects his entire life. In order to 
find time and energy for his union duties, 
for example, the active member is required 
to neglect his family. One union leader 
who seemed devoted to his wife and 
daughter said: 

“IT found that I hadn’t taken my wife out 
for almost a whole year. We made up for 
that last week. That’s why we bought the 
TV set, so that she could sit home and 
watch it and so the little girl wouldn’t be a 
social outcast.” 

One might well expect this heavy union 
activity to be either the cause or result of 
broken family lives. In an article in the 
January, 1950 Harvard Business Review, dis- 
cussing national as well as local leaders, 
A. A. Imberman states that: 

“Of the 249 union leaders involved in this 
inquiry, 211 are (1) divorced, (2) separated 
from their wives by informal agreement, or 
(3) living sporadically with women other 
than their wives.” ‘ 


3ut a great majority of the local officers 
we studied belong to stable family groups. 
Their marriages are apparently happy; they 
are devoted to their children. Most of 
the husbands regret the real sacrifices their 
wives have to make. 

The wives themselves are often critical 
of their husbands’ outside preoccupations. 
They resent the resulting restrictions on their 
own social and family life. The wife of a 
chairman of a grievance committee bitterly 
exclaimed: 

“There is no question about how I feel 
about these union meetings. I begrudge 
any time at all that Bill puts into these 
activities. Don’t misunderstand; I’m in 
favor of the union all right, but the guy 
is never home, or else he is sleeping, and 
he doesn’t sleep much at that. Why, do 
you know that this week the secretary at 
the union office called just to te!l me that 
my husband was almost at the breaking 
point. Imagine! People actually calling to 
tell me about my own husband. I was so 
embarrassed.” 

Many of the wives have brought pressure 
on their husbands to give up their union 
activity. They object to the time it takes, 





¢‘‘Labor Leaders and Society,’’ p. 56. 
Local Leader 
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not to the fact that it is union activity, for 
in many cases they apparently have consid- 
erable interest in their husbands’ activities. 
One of them described how she and another 
wife consoled each other while their hus- 
bands were away: 

“Mary G. and I always call each other 
up on meeting night. We have a wonderful 
time together. She tells me what happens 
in Tom’s local, and I tell her what happens 
in Jack’s; so together we know more dirt 
than anybody.” 

This may lead to more formal social con- 
tacts: Various couples invite each other 
for dinner, etc. As one local leader 
complained: 

“It’s bad enough that you have to see 
those guys over at the union hall, but there 
are these social obligations too. When I’m 
not down at a meeting, I’m out with Dot 
at somebody’s house. All we do is talk 
shop and look at TV. What I want to do 
is spend a nice quiet evening in peace!” 

Thus, union activity does interfere seri- 
ously with what most men would consider 
their normal family obligations. While 
doubt is cast on views as extreme as Imber- 
man’s, it seems unquestionable that, com- 
pared with the rank and file, union leaders 
place relatively less emphasis on home life 
and more on union participation. 


Satisfactions from Leadership 


Despite the headaches, however, the fact 
remains that union leaders do obtain real, 
basic satisfactions from their union work 
which they find nowhere else in life. As 
William Foote Whyte says: 

“It is evident that the craftsman of old 
who made the whole product himself, who 
gained the satisfactions of developing his 
initiative and exercising his imagination in 
creating something new, is hardly to be 
found on the industrial scene today. These 
satisfactions of craftsmanship are gone, and 
we can never call them back. If these were 
the only satisfactions men could get out 
of their immediate work, then work would 
certainly be a barren experience today. 

“There are other important satisfactions 
today: the satisfactions of human associa- 
tion and the satisfactions of solving the 
technical and human problems of work.’ ® 


For many workers, union leadership 
offers the opportunity to obtain these im- 


portant satisfactions of “human association” 
and “solving the human problems 
of work.” In many mature relationships, 
particularly where union-management coop- 
eration plans have been developed, their 
energies can also be enlisted to help solve 
the technical problems. 

To a greater or lesser extent, union ac- 
tivity gives them (1) a sense of achievement 
and constructive accomplishment, (2) an 
outlet for aggressions, (3) an intellectual 
outlet—an opportunity to use their intelli- 
gence, (4) relief from the endless monotony 
of many industrial jobs, (5) opportunities 
to increase their prestige in the eyes of 
management and of the rank and file and 
(6) a social outlet. 


Achievement.—The union leader finds in 
his activity a challenge and a chance to 
be creative which he misses on his job. 
Three months after he was elected one 
steward said: 

“We're building quite a union. I never 
thought it would be this interesting, but it’s 
fascinating. Why, just to watch the local 
president argue grievances is educational. 
That’s quite a sight.” 

Handling grievances, negotiating a con- 
tract, marshaling political support, making 
a speech—all these are skills of a high 
order. Good leaders are proud of their 
ability to deal with complex problems in- 
volving the different social and ethnic 
groups in their plants. One able local pres- 
ident told us this: 

“I was a bartender for a while, and be- 
lieve me, I learned a lot about people there, 
and ever since then I’ve taken a lot of pride 
in being able to figure out people—how they 
respond to things. 

“Now take Palermo. When I go in to 
see him, I pound on the table, shout and 
yell, do everything but stand on my head. 
That impresses him, and finally he says, 
“You know, Tom, when I deal with you, I 
always give in,’ and he does. With Harris 
you can go in there and lay all your cards 
on the table, and then he is going to do 
the same. If he figures you’re right, he’ll 
give in right away. If not, you have some 
arguing on your hands to accomplish any- 
thing, but with him it is all straightforward.” 

These leaders object to neophytes who 
mishandle their work. As one put it: 


“We do things much better than the other 
local does. Our stewards are trained. 





5 Work and Human Values in Industrial Civil- 
ization, paper delivered at the Corning Centen- 
nial Conference, May, 1951, p. A—5. 


692 


October, 1952 @ Labor Law Journal 




















They know what to do. Those men just 
don’t spend the time on it.” 

A successful leader gets great satisfaction 
from dealing with people. He enjoys the 
complexities of union politics and gets a 
special thrill when he is able to “put one 
over” on management. One leader told us: 

“T like the opportunity this job gives me 
to meet people, to see the different types in 
management and even among the work- 
force. In fact, when I used to work at the 
aircraft plant, I enjoyed sitting in the train 
station when I was commuting and talking 
to different people. I got so I could pick 
out what a man’s work was and where he 
worked. Although this job of grievance 
man takes an awful lot of time, if you ask 
me, it requires a lot more intelligence than 
most supervisors have. There is a lot.to 
this business. You have to know an awful 
lot about the jobs and the contract and be 
watching your step all the time.” 


Much of the discussion between leaders 
before and after meetings is devoted to 
exchanging stories about successful dealings 
with the company or with the rank and file. 
Bill Jones tells how he has the maintenance 
supervisor eating out of his hand. Bob 
Smith tells how he handled the trouble- 
maker over in Building 21. Mike Stranahan 
brags about how he persuaded the joint 
union-management committee that his in- 
centive system was best. 

As a rule, a good union officer knows just 
about everything that there is to know 
about his union. Even in locals, with over 
a thousand members, many leaders know 
where each member works, the nature of 
his job and the “guy’s personality.” The 
authors were continually surprised during 
executive committee meetings at the extent 
to which members knew the detailed back- 
ground of every grievance. One leader, 
when complimented upon his knowledge, 
said: “You have to know all these things. 
After all, people are our stock in trade.” 

Many leaders carry this policy much fur- 
ther than is really necessary. Some mem- 
orize seniority lists, just as a baseball fan 
memorizes the batting averages. In each 
case, it is from sheer love of the game. 

Means for expressing aggressions.—In ad- 
dition, union activity is a socially approved 
outlet for aggression. We found that the 
average leader is bored with his work in 
the plant and frequently frustrated in a 
situation where he feels management gets 


all of the better things in life and makes 
everything as hard as possible for the work- 
ers. To him, the union provides an un- 
paralleled opportunity to blow off steam. 
A union leader may safely insult his boss 
in negotiations in a manner which would be 
slanderous in any other context. It is small 
wonder that the union movement has, at 
times, attracted men who are almost psycho- 
pathically aggressive.® 


Intellectual outlet—The aggressive func- 
tion of union leadership can easily be ex- 
aggerated. The most violent of the leaders 
are often not re-elected after the organizing 
period is over. Most of the others get 
far less satisfaction from blowing up at 
management than from presenting a well- 
organized rational argument. Like a good 
lawyer, the union leader takes pleasure in 
a workmanlike job of advocacy and is very 
upset when he does not do as good a job 
as he thinks he should: 


“T really looked silly. The supervisor 
asked me questions I just didn’t know how 
to answer. That shows you how important 
preparation is—regardless of how small the 
matter may be.” 


Union activity is thus an intellectual out- 
let. It gives the leaders a chance to use 
their imaginations and intelligence in a 
manner never required by their plant jobs. 
Union leadership offers workers a chance 
to fulfill the perfectly normal human desire 
to be a “big shot,” to be independent. It 
offers somewhat the same satisfaction and 
excitement that a small entrepreneur enjoys. 


A substantial proportion of leaders be- 
come so interested in the union that they 
spend their spare time reading about union- 
ism and industrial relations in spite of their 
many other activities. One leader told us 
he always read before he went to bed, 
chiefly about labor and economics. Another 
called this type of activity his form of re- 
laxation. A third said: 

“T gripe about the other faction. They 
hate to study facts. How can they learn 
their jobs unless they study? Why I even 
studied back to the Bible. They had strikes 
even then, although they didn’t call them- 
selves unions.” 

Another leader mentioned that he had 
Philip Taft’s textbook by his bedside. He, 
too, was impressed with the long history 
of unions. A local president gave the place 
of honor on his parlor table to seven or 





*Compare Robert N. McMurry, ‘‘The Clini- 
cal Psychological Approach,’’ Psychology of 
Labor-Management Relations (Denver, Pro- 


Local Leader 


ceedings of the Industrial Relations Research 
Association, September 7, 1949), pp. 88-89. 
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eight books dealing with his international, 
and unionism in general. A local treasurer 
asked us to get him a book on union 
accounting. 


Relief from monotony.—One other ele- 
ment must be considered: Although union 
meetings are normally held after the quit- 
ting whistle blows, a leader derives certain 
additional satisfactions while on the job. 

First of all, there is time out from work— 
so-called “lost time.” The opportunity to 
“check out” and handle a grievance pro- 
vides a welcome break from a day’s mon- 
otony, even if this break is only for a few 
minutes. For example, one official said: 


“Union office gives you a chance to think. 
It keeps you active. I couldn’t take it going 
to the plant and working at my job eight 
hours a day, and day in and day out doing 
the same things. This way you get on some 
very interesting things. You get to keep 
up with things. I wish I had more training 
though, but I guess I’ll never really get a 
chance to get back to school.” 


Grievance handling is infinitely more in- 
teresting than assembly-line work, and one 
can easily understand why many leaders are 
more than pleased when an “easy” griev- 
ance comes up to divert their attention. 
Also, when leaders are supposedly working, 
they can make their jobs more interesting 
by engaging in union business—passing the 
word around about important union deci- 
sions, collecting dues and selling tickets. 
One leader told us he always looked for- 
ward to a particular tour of duty which 
permitted him to move all around the plant, 
saying frankly: “When I’m on that trick, 
I never get much work done. I spend my 
time—at least half of it—talking union.” 

Thus the union provides important satis- 
factions through relieving the ordinary 
humdrum existence of the plant. 


Economic rewards.—Very few leaders 
seek full-time jobs as business agents or 
international representatives. Only two 
ever mentioned the possibility of going on 
the international payroll, although, with 
probing, a number admitted that they had 
thought about it. 

One man who, at the time, had an excel- 
lent chance of being appointed an organ- 
izer said: 

“IT would like to try it for a while to see 
if I like it. It would mean putting out a 


lot more work and neglecting my family 
even more than I have, but the possibility 
is very interesting.” 

Another was less certain: 

“T used to think that I could get a job 
with the international office, but I would 
never make good. I would get too excited. 
I would be much better at administrative 
work. Of course, I would like to try some. 
Don’t say I want it, though if I had the 
chance, I would take it.” 


For the most part, the union leaders 
studied felt that their chances of getting 
on the full-time payroll were very slim, so 
slim that few had well-considered thoughts 
as to whether they would accept. In any 
case, the pay of the average organizer or 
business agent is so little more than that 
of a skilled worker as to make the financial 
attractions of the job rather slight.’ 

Even part-time leaders, of course, receive 
some compensation. Wages lost during 
working hours are reimbursed by “lost-time 
payments.” For the time spent outside 
working hours, “supper money” or the 
equivalent is paid, although the practice 
varies from local to local. One local allows 
$1.25 a night plus actual auto-parking 
charges. Another pays its officials a flat 
$15 a month (called “salary” by the treas- 
urer). A third gives its recording and 
financial secretaries $20 a month. It is also 
common practice to pay members of a com- 
mittee (such as the recreation committee) 
for the nights they work. 

One of the most highly desired compen- 
sations for union activity is the chance to 
go to state and national union conventions, 
company-wide bargaining meetings, and the 
like. The delegates enjoy “all expenses 
paid” trips, with all the trimmings, to great 
metropolitan centers that they might never 
otherwise visit. 

On the basis of the locals we studied, 
payments to officers comprise from 30 per 
cent to 60 per cent of total union costs 
(other than the per-capita tax paid to the 
international). This may sound like a lot, 
but taking into account the extra transpor- 
tation, entertainment and meal costs in- 
curred by the leaders, in almost every case 
their out-of-pocket costs exceed what they 
receive from the unions. 


In total, then, financial incentives for 
union activities are not very great. Perhaps 
more important than any immediate money 
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advantage is the fact that many unions offer 
their leaders almost complete job security 
in the form of superseniority. One man 
spoke about seniority this way: 

“You know, I’ve had a lot of trouble 
with my wife because of all this union work 
—she doesn’t seem to understand. But I 
continue because I feel I’ve done a lot for 
my family to make their position more 
secure.” 


Prestige.—Although the financial advan- 
tages are limited, union leadership does 
provide an opportunity to gain higher status 
or prestige in the eyes of one’s fellow 
workers and of management. A former 
union officer commented: 

“You' bet I was pretty proud of having 
jumped from a steward over 18 men to 
secretary of the whole organization.” 

After a departmental meeting, another 
confided: 

“Did you notice how they kept looking 
at me for leads on all the things that were 
brought up? Even though I’m not griev- 
ance man over there any more, they still 
look to me for these things.” 

An executive board member who had 
not chosen to run said this about the in- 
centives for taking office: 

“Well, it’s just like why does a man ever 
want to be President of the United States. 
That is a damn fool thing to do. There is 
much more work connected with it than 
anything else, but an awful lot of people 
want it. It is for the prestige involved. 

“The same holds for union office. You’re 
a big shot. Well, not really a big shot but 
an important fellow among the guys in the 
shop. Now take Hal (the union president), 
for example. I think he is a lot more sure 
of himself since he became president than 
he ever was before. He has grown in 
office too. He is really an important man 
in the plant as a union officer. People have 
to come to you with things and you make 
decisions.” 

There can be little question that union 
activity increases the worker’s prestige in 
the eyes of management, and that he glories 
in it. The leaders expect to sit down with 
management as equals—and are extremely 
sensitive to slurs upon their position, They 
make a particular point of this in contract 
negotiations and grievance bargaining. Here 
is an example of the kind of story leaders 
like to tell of how they treated manage- 
ment: 

“Right in the middle of something that 
Phil (the union negotiator) was saying, 


Local Leader 


Ransom (the company negotiator) got up 
and without saying anything left the room. 
So as soon as he came back and started 
talking, Phil got up too and walked out. 
You have got to teach them to give us 
respect. We represent the men and are 
just as important as they.” 


Here is another example: 

“The division head picked up his paper 
while I was talking to him, so I picked up 
mine as soon as he started talking. There 
we were, like a bunch of kids. When will 
the company grow up and treat us like 


men?” 


A local president told of his conversation 
with Mr. Alton, a department head: 

“Alton told me he wanted to talk to me, 
so I said, ‘Okay, Mr. Alton, what’s on your 
mind?’ 

“He said, ‘That so-and-so McNulty (the 
chief steward) is really getting on my 
nerves. I wish to hell you’d get him off 
me.’ So I told him, ‘Mr. Alton, Mr. Mc- 
Nulty is the chief steward of this depart- 
ment. As such, he is on the same level as 
you are. You are in charge of manage- 
ment, for this department—and he is in 
charge of the union. I want you to treat 
him in the same way you expect him to treat 
you. I’m telling you this, Mr. Alton, as 
president of the union, and I expect you to 
understand.’ And that is the way it ought 
to be.” 


A few of the newly elected leaders ex- 
pressed attitudes like this: 

“You know, I didn’t even know what 
the general manager looked like before I 
joined the union, and now I sit right across 
from him two or three times a week. And 
when I talk, he has to listen.” 


Or, another example: 

“You know, the union really has made a 
change. We hold our meetings in the board 
of directors room now.” 


Such starry-eyed wonder is short-lived. 
But most leaders do gain considerable sat- 
isfaction from the fact that they can demand 
that management treat them as equals. 


Social outlets—For the leaders, though 
not for the rank and file, the union is a 
social outlet. The leadership group usually 
develops into a “clique.” Even when there 
are sharp political differences in executive 
board and membership meetings, rival lead- 
ers frequently drive each other home, drink 
beer together and exchange plant anecdotes. 
For even though they may quarrel bitterly 
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with each other, they share a common 
“madness”: They are different from the 
rest. 

Union leaders are social and political be- 
ings. They enjoy social contacts, whether 
friendly or argumentative. In fact, not a 
few look forward to factional bickering as 
a form of sport or an opportunity to exer- 
cise their wits. As one leader put it, when 
he noticed his chief rival was not present 
at a meeting: 

“IT don’t see Thorgesen. It’s not fun if 
he isn’t here. I get a big kick out of 
seeing him make a fool out of himself.” 


Just the chance to talk—to discuss the 
World Series, Harry Truman or the shop 
foreman—makes union activity worth while 
for many. 

To some officers, the union’s social func- 
tion is exceptionally important. One, in 
trying to explain his activity, said: “Maybe 
it’s because I don’t have a girl.” After he 
resigned from office, he felt let down and 
lonely. A female steward spoke of how 
she’d got to know a whole lot of people 
since having become active. An active leader 
complained of his loss of social life after he 
started working on his present job in these 
words: 

“It’s hard for shift workers to get to- 
gether. My wife and I found this out when 
we got married. You lose contact with 
other people. They call you up, make a 
party for the weekend, but we can’t go. 
So they call you up a few more times, but 
you're still busy, so they don’t call up any 
more. The union sort of fills the gap.” 


But there are leaders who rarely go “out 
with the boys.” When they do drink, they 
do so as a political obligation. For example: 


“Am I glad those negotiations are over! 
The meetings were bad enough, three or 
four times a week, but what got me down 
was that I was forced to hang around with 
the gang until 1:00 or 2:00 in the morning. 
You don’t want to look silly and drink 
coffee—so I’d have a sour stomach all the 
time.” 

Such men prefer to spend the time at 
home. For them, the union does offer a 
form of social satisfaction, but rather than 
enjoying the “buddy-buddy, back-slapping” 
type of contact or the opposite extreme of 
hostile gatherings, the men who go out less 
look forward to the give-and-take of execu- 
tive committee meetings with considerable 
anticipation. Also they seem to enjoy 
membership meetings (although not to the 
same extent). One explanation for this 
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phenomenon might be that the executive 
board and most of the membership-meeting 
participants are within the “clique,” while 
most other meetings frequently include a 
large proportion of “outsiders.” 

A few of the active leaders engage in 
almost no informal social contacts; they 
rarely take part in the whispered conversa- 
tion during membership. meetings and 
executive board meetings. Some of these 
men suffer from emotional difficulties which 
make it hard for them to relax in an éasy, 
friendly way. When such men get elected, 
it is to technical, time-consuming jobs like 
secretary or treasurer. 

Of course, all these men frequently com- 
plain about how much they are overworked, 
how they would like to have spare time for 
themselves, how they are taken advantage 
of by the rank and file and are not appre- 
ciated. But when they have a chance to 
get time off, they don’t take it. Unionism 
casts a spell which is hard to break. “Big 
shots” hang around the office even when 
there is nothing to do. When one depart- 
ment is having a meeting, leaders from 
other departments will show up “just to 
give a hand,” although in many cases this 
helping hand is strongly resented. 


Relations with the Community 


In most locals, the fact that a person is a 
union leader is not known to the commu- 
nity at large. Even in small towns only 
the local president receives much personal 
publicity. Of course, the neighbors next 
door may know that a man is a union 
officer; and if they are unsympathetic to the 
union, this may make things difficult, par- 
ticularly for the wife of a union official. 
As a leader’s wife recalled: 

“Several of the older residents spoke to 
me in the supermarket during the strike last 
June. They wanted to know if Bill was on 
strike again—they said it was a shame. 
‘If it weren’t for the Communists, it wouldn’t 
be so bad. Oh, of course, I don’t mean 
Bill,’ they would say.” 


Since the community pays no attention to 
the fact that a person is a union leader, the 
leader need not concern himself with his 
personal reputation. On the other hand, he 
is quite sensitive to the community attitude 
toward unions as a whole. He is particu- 
larly upset by charges that unions are 
Communistic. One leader said: 


“I think that a good many people in the 
town think the CIO is a sort of radical or- 
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ganization as compared with the AFL— 
and unions have a lot of Communists in 
them and Reds and that sort of thing.” 


Again, when a newspaper very unfairly 
accused one local of being Communist, the 
officers spoke seriously of attempting a 
boycott, to keep the paper out of their 
homes and away from the membership. 
They became aroused to the “evils of news- 
paper monopolies” and wished it were pos- 
sible to develop competing sources. An- 
other group of leaders became incensed at 
an editorial that told of a crap game during 
an important negotiation session. They felt 
the implication was all too clear that they 
as officers were in a position to throw $5 
or $10 bills around while threatening to 
take their members out on strike for a few 
cents an hour. 


We found, too, that company advertise- 
ments accusing local union officials of in- 
competence or unwillingness to serve the 
best interests of their members never go 
unheeded. Naturally the officers are worried 
that such charges will be believed by at 
least a significant minority of their members. 


Top officers, on the other hand, obtain 
some recognition from their community. 
The president may get publicity in the 
form of newspaper photographs or member- 
ship in the Community Chest. This is an 
increasing trend and gives them additional 
status and prestige. For the majority of 
leaders at the moment, however, the com- 
munity offers no such rewards. 


Participation in community activities.— 
The fact that they are not recognized does 
not mean that the leaders withdraw from 
the community. In fact, our research shows 
just the opposite to be the case. Thus, in 
line with our earlier observations about 
their high activity level, a very heavy pro- 
portion of them are active members of 
outside community organizations. To illus- 
trate, statistics are presented covering 29 
out of 34 officers and stewards of a “ma- 
ture, well-Americanized” local in a large 
metropolis, and all the major officers and 
stewards of a local in an ethnically divided 
community of 25,000. 30th groups are 
overwhelmingly Catholic. Exhibit I shows 
the number and Exhibit II the type of non- 
union organizations in which they participate: 


Exhibit |. Number of Organizations 
(Other Than Union) to Which Indi- 
vidual Union Leaders Belong 


Local A Local B 

———_—- —— — 

No. of No. of 

O ficers Officers 

Number of Be- Be- 

Organizations longing % longing % 
None 5 17 3 12 
One 14 49 3 12 
Two 4 14 10 40 
Three 3 10 3 12 
Four or more 3 10 6 24 
Total 29 100 25 100 


Exhibit Il. Pattern of Organizational 
Membership of Union Leaders 


Local A  LocalB 
No. of No. of 
Type of Officers Officers 
Organization Belonging Belonging 
Fraternal: 
Knights of Columbus 6 2 
Italian 0 6 
Polish 0 7 
Other 11 11 
Religious works 3 3 
Political 7* 3 
Athletic 4 3 
Rifle and conservation 0 4 
Veterans 8 2 
National Guard 3 0 
Community improvement 3 0 
Volunteer firemen 0 4 
Total 45 45 





* Three ran for office as well; one is now a 
member of his local school board. 





Our general impression is that in most 
locals 60 per cent to 80 per cent of execu- 
tive board members participate in outside 
organizations. At least a third attend meet- 
ings of one kind or another two or three 
nights a month. (This compares with a 
probable figure of 40 per cent to 50 per cent 
for the laboring class generally.*) 


Conclusion 


Our discussion has been descriptive rather 
than explanatory. We have tried to por- 





® See W. L. Warner and J. O. Low, The Social 
System of the Modern Factory (New Haven, 
Yale University Press, 1947); W. L. Warner, 
Democracy in Jonesville (New York, Harper 


Local Leader 


& Brothers, 1949); M. Komarovsky, ‘‘The Volun- 
tary Association of Urban Dwellers,'’ American 
Sociological Review, December, 1946, pp. 686-698. 
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tray the local leader as he is, rather than 
to discover how he got to be that way. The 
latter is a much more difficult process, 
which would take us deep into the child- 
hood experience of each individual. 


It will be enough if this article can shed 
some light on the inner dynamics of those 
who sit on the union side of collective 
bargaining tables. Our evidence suggests 
that the personality which makes an effec- 
tive union leader is little different from that 
which makes an aggressive, able business 
executive. The problem of the union leader 
is somewhat complicated because he has 
two “jobs,” and one of them has more 
political overtones than the job of the aver- 
age business “bureaucrat.” 


Both the union leader and the business 
executive must have driving energy. Both 


are dissatisfied with the status quo. Each 
of them gets great satisfaction from tackling 
his environment and trying his best to mold 
it to his liking. Both get into trouble 
with their families because they spend too 
much time at “work.” Certainly, both are 
“joiners,” and both are equally anxious to 
get ahead in the world, although “getting 
ahead” may be measured by different yard- 
sticks. 


Union leaders have been too long char- 
acterized in black-and-white terms as wild, 
destructive misanthropes or visionary ideal- 
ists living solely for their dreams. It is 
true that they are idealistic, that they want 
to change. the status quo, but their efforts 
to improve things are directed almost entirely 
toward the particular plant in which they 


work, [The End] 





GOOD CAUSE FOR REFUSING WORK 


(Recent rulings on what constitutes legitimate causes for refusing work, 
as reported in CCH UNEMPLOYMENT INSURANCE REPORTS. ) 








The Case 





The Ruling 








A corset salesman was denied renewal 
of his contract to represent a com- 
pany in New England and Cali- 
fornia simultaneously, and refused 
a contract to represent it in Cali- 
fornia and surrounding states at 
a higher commission rate than 
before. 


An employer was forced by the In- 
dustrial Commission to _ shift 
women workers from night to day 
work. A mother of five refused 
the day work, but several weeks 
later she notified the employer 
that she would work days. 


A bookkeeper refused part-time work 
at wages in excess of her benefit 
rate because she had been previ- 
ously discharged from the same 
office as manager. She said that 
returning as a subordinate would 
be a blow to her pride, and any- 
way she wanted full-time work. 


allow 


A claimant accepted suitable work 
to which she had been referred, 
but then refused. She said the 
pay was too low, she did not like 
the looks of the office, and the 
employer would not answer vari- 
ous questions she asked. 





He was held to have refused suit- 
able work and was denied unem- 
ployment benefits. 


She refused the day work for good 
cause, 
also meant she could work only 
at night or part-time. 
virtually removed from the labor 
market. 


The job’s part-time nature would 
her to look 
work; it was temporary and not 
degrading. 
in refusing it. 


She was held to have refused work 
without good cause and was in- 
eligible for benefits. 


Mich. {[ 8336 


Wis. J 8209.01 


but her domestic duties 


She was 


Wis. ff 8209.13 


elsewhere for 


She was not justified 
No benefits. 


Ohio J 8254.12 
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Internal Affairs of Unions: 


GOVERNMENT CONTROL 


OR SELF-REGULATION? 


By MORRIS D. FORKOSCH 


HILE DISCUSSIONS concerning the 

activities of labor unions in relation to 
management and to government are numer- 
ous, comparatively little has been written 
about their internal affairs—their organiza- 
tion, their functioning, their relations to 
their members and the methods by which 
internal discipline and the rights of mem- 
bers are enforced. In the past two centuries 
labor trends have reflected primarily the 
constant struggle for labor’s betterment. It 
has been only comparatively recently that 
the relation of unions to their constituents 
has become part of the over-all labor picture 
and that a separate philosophy has been 
developed.” 


It is not too daring to predict that within 
our lifetime the American trade union will 
assume that degree of stability which has 
characterized the English scene for many 
decades and will arrive at the point where 
future gains must be measured primarily in 
terms of productivity. This labor millen- 





Mr. Forkosch is professor of law at 
Brooklyn Law School. This article is 
reprinted from the Summer, 1951 
University of Chicago Law Review 





nium, if it be such, will bring responsibilities 
commensurate with the power possessed,’ 
and it appears most probable that the one 
important area which thereupon must widen 
both for labor and for governmental discus- 
sion will be that which involves the relation 
of member to member, of member to union 
and of union to union. 


The experience abroad discloses, however, 
that this labor maturity was not alone the 
result of passing years but was also a con- 
sequence of numerous legislative and judicial 
internal restrictions.’ It may therefore be 
profitable to examine the trend of legislative 
and judicial interference with the internal 
functionings of trade unions in this country 





1 The conflicting approaches are best illustrated 
in Anderson, Introduction to Brown, National 
Labor Policy 7 (1950). 

2 The most important and ‘‘ultimate’’ of such 
power possibilities is, under our capitalistic 
system, the joint management of industry or, 
at the very least, board membership and a 
share in the decisions involving production 
policy, prices, employment and discharge. That 
such a goal is not overlooked today is seen in 
numerous efforts by some labor leaders and 
organizations either to join management di- 
rectly, through stock purchases and voting, or 
through collective bargaining procedures and 
processes. The International Ladies Garment 
Workers Union, for example, has great control 
over small-shop physical production. Dr. Wil- 
liam Oomberg, head of the union’s division of 
production efficiency, has the task of suggesting 
to employers methods of increasing production 
and efficiency which result in greater income 
for increased profit and wage distribution. Ref- 
erence should be made to the German situation 
where the Ruhr steel] and iron industries were 
confronted by the West German Metal Workers’ 
Union demands, through a strike threat, for 
“‘codetermination.’’ Chancellor Adenauer was 
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reported as having endorsed, in principle, a law 
that would give the workers the right to bargain 
with employers as to matters involving produc- 
tion, sales and purchasing policies as well as 
wages and hours. Consult New York Times, 
January 5, 1951, p. 6, col. 4, and January 7, 
1951, Sec. 1, p. 23, col. 1. 

3The English Trade Disputes and Trade 
Unions Act, 17 & 18 Geo. V, c. 22, Sec. 4 (1927), 
for example, forbade unions from requiring any 
member to contribute to a union political fund 
without his consent. This act may have been 
intended to weaken union treasuries and render 
impotent any political labor influence, but, coin- 
cidentally therewith, the internal functioning 
of unions was affected. There is an American 
counterpart to this restriction, Labor Manage- 
ment Relations Act of 1947, Sec. 304, 61 Stat. 
159 (1947), 18 USCA Sec. 610 (1950), which 
makes it unlawful for any labor organization to 
make a contribution or expenditure in connec- 
tion with any ‘‘federal election or state primary 
or convention or caucus to select a federal 
candidate.’’ On the other hand, this legislation 
involves external union contributions, whereas 
the English statute prohibited compulsory inter- 
nal union assessments for political purposes. 
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and to determine the motivations and objec- 
tives of this interference. 


During the decade commencing in 1937, 
numerous restrictions and requirements in- 
volving the internal affairs of unions were 
enacted, covering a multiplicity of topics. 
The North Dakota Union Regulation Act 
of 1947, as an example of a statute which 
was narrow in scope, required merely that 
unions file annually the names, addresses 
and salaries of their officers, union aims and 
objectives, the scale of dues and the amount 
of money collected. 


The Delaware act* of the same year rep- 
resented the opposite extreme. In addition 
to the usual informational requirements, 
there must be filed annual reports concern- 
ing: union initiation fees, dues and assess- 
ments levied in the preceding 12 months; 
union limitations on membership; the num- 
ber of paid-up members; election details, 
including the number of votes for and against 
each candidate; and the date of the last 
financial statement furnished members, copies 
of which must be filed semiannually. Copies 
of all working agreements with employers 
must similarly be filed. These provisions 





Laws of North Dakota (1947), ch. 242, Sec. 
3. For information on the state statutes here 
discussed, see Cohen, State Labor Legislation, 
1937-1947 (1948). 

5 Laws of Delaware (1947), Ch. 196, Sec. 18, 
Also, hiring halls are outlawed, as well as 
coercion of employers to employ recommended 
or approved individuals, or any other method 
of interference with the employer’s right to 
choose his own employees. This act, however, 
has been repealed by the 1950 Legislature. 

® Laws cited, footnote 5, Sec. 21. Aliens, Com- 
munists and persons convicted of a felony are 
barred from holding office. 

7 Laws cited, footnote 5, Sec. 18. In addition, 
no suspension or expulsion is lawful except for 
good cause and after a fair and public hearing. 

8 Cohen, work cited, footnote 4, p. 30. Mention 
is also made of other state laws, including the 
fair employment practice acts in a few jurisdic- 
tions, which outlaw such union practices as 
discriminating against anyone because of race, 
color, religious and national origin or ancestry. 
(Pp. 31-32.) While these purposes are extremely 
laudable and unquestionably ‘‘acceptable,”’ it is 
the method employed, that is, legal coercion, 
with which our examination is concerned. Like- 
wise do we eschew any question of wisdom or 
desire, concentrating again merely upon the 
state’s act per se. That unions voluntarily 
pledge, in collective bargaining agreements, not 
to discriminate against a nonunion worker or 
applicant because of race, creed, color, sex, 
marital status, national origin or political be- 
liefs and that they thereby go beyond statutory 
requirements is borne out in Abraham Weiss’s 
study of collective bargaining provisions, Union 
Functions, Rights, and Responsibilities, Bureau 
of Labor Statistics, Bulletin 908-2, 51-54 (1949). 
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North Dakota's Union Regulation Act 
is typical of those narrow in scope 
and, therefore, easy to comply with. 





actually required unions to do no more than 
publicize what they already do on their own 
initiative. However, the Delaware law also 
required that union constitutions provide for 
democratic methods of government and ren- 
dered void all provisions concerning terms 
and conditions of work, hours and labor- 
saving devices. Increases in fees or dues 
and election of officers * require a majority 
vote; no initiation fee is to be over $25;' 
elections must be by secret ballot after at 
least a 15-day notice to all members; no 
such election is to be valid if influenced by 
coercion or intimidation, and the results 
must be tabulated by an impartial outsider. 
As to strikes, notice of the taking of a 
strike vote must be given to all members, 
and an employer affected thereby “must be 
given the privilege of attending and stating 
orally the proposals made by him to the 
union.”*® The Taft-Hartley Act, while not 
as severe, is nevertheless as sweeping.’ 


®* Labor Management Relations Act of 1947, 
Sec. 9 (h), 61 Stat. 146 (1947), 29 USCA Sec. 
159 (h) (Supp., 1950), provides for filing of non- 
Communist affidavits, which is a regulation of 
union-desired conduct in that it restricts the 
field of permissible choices. Its constitutionality 
was upheld in American Communications Asso- 
ciation v. Douds, 18 LABOR CASES { 65,760, 339 
U. S. 382 (1950). The good or bad aspects of 
this requirement are of no present concern since 
we here investigate limitations as such. Paren- 
thetically, it may be pointed out that practically 
all American labor unions detest Communist 
infiltrators even more than many a govern- 
mental official, and the experiences of the past 
two years have demonstrated this forcefully. 
Insofar as internal union charges against union 
officials or members are concerned, the Ford 
Local 600 of the UAW, CIO, recently tried five 
local officials on charges of violation of the 
international constitution which barred Com- 
munists from office. New York Times, October 
8, 1950, p. 77, col. 3. During 1950 the CIO 
expelled 11 unions whose leadership was accused 
of Communist activities and party-line-following 
and which were considered detrimenta] to the 
CIO policies. Prior to expulsion, charges were 
preferred, a hearing or trial was held and due 
process was accorded. New York Times, Janu- 
ary 2, 1951, p. 71, col. 4. 

Section 9 (f) (A) requires the filing of union 
names and addresses; the names, titles, com- 
pensation and allowances of the three principal 
officers and of any others whose aggregate in- 
come exceeds $5,000 per annum; the manner of 
selection of such individuals; initiation fees; 
amount of regular dues; and detailed statements 
of constitutional and bylaw provisions regarding 
membership qualifications, elections, meetings, 
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It may be queried why this sudden influx 
of government regulation in the internal 
affairs of unions has suddenly assumed these 
awesome proportions. Aside from particular 
instances of official corruption, which might 
perhaps have easily been overcome by 
existing criminal statutes, the very nature 
of the autonomous international union *® has 
made it suspect, and therefore has required 
that it be subject to the law." The funda- 


mental question is raised whether the mere 
existence of power, regardless of the nature 
of its being or the conditions of its exercise, 
does not deprive the possessor of absolute 
immunity (constitutional or otherwise) to 
which it might ordinarily be entitled.” 

Are unions today so: powerful that the 
public interest requires immediate checks 
regardless of objective abuses?™ Or is it 
merely the rapidity of their growth in the 





(Footnote 9 continued) 

assessments, fines, contract ratification, author- 
izations for strikes, disbursements, audits, ex- 
pulsions and grounds therefor. Sections 9 (f) 
(B) (2) and 9 (g) require, however, that fi- 
nancial reports be given not alone to the govern- 
ment but to union members as well, and the 
National Labor Relations Board requires proof 
thereof before its facilities may be invoked. The 
requirements of Sections 9 (f) and 9 (g) have 
been upheld as constitutional in National Mari- 
time Union v. Herzog, 14 LABOR CASES { 64,450, 
78 F. Supp. 146 (DC D. of C., 1948), aff’d 334 
U. S. 854 (1948). It is this type of affirmative 
union action—legislatively imposed—which is of 
present concern. 


” The hierarchy of labor grouping is not 
presently important, and it is sufficient to note 
here merely the autonomous nature of the inter- 
national union and its greater power over the 
local. Cf. Brooks, When Labor Organizes (1937), 
pp. 252 and following, wherein the scene up to 
1937 is portrayed and the evolution of the inter- 
national’s power is displayed. The conclusions 
given in the last paragraphs of this article, 
which seemingly relate solely to the individual 
unionist engaged in a dispute with his local 
union, are, nevertheless, relevant to a union- 
international or international-federation con- 
troversy. See New York Times, December 21, 
1950, Sec. 1, p. 35, col. 5, which lists the Inter- 
national Ladies Garment Workers Union charges 
against the head of the New York City Central 
Trades and Labor Council. A committee was 
appointed, but it is questionable whether the 
AFL has much power to do aught but investigate 
the facts. 

It may now be noted that any discussion here- 
inafter concerning a ‘‘contract’’ between a local 
union and a local member is not to be deemed 
to omit consideration of the contract between 
the international and the local, for the charter 
issued to the latter is a contract which binds 
the local’s members as,.well, and the interna- 
tional charter may therefore be termed the 
basic contract upon which the local’s subsidiary 
contract with the members must be built and 
which serves to define, limit and otherwise con- 
trol all rights or privileges emanating there- 
from. 

1 “Subject to the law’’ should be read here 
as ‘‘subject to some aspects of particular laws,"’ 
for genera] enactments covering general conduct 
will bear most heavily upon certain groups. 
For example, the basic purpose of the Sherman 
Act of 1890, 26 Stat. 209 (1890), 15 USCA Sec, 1 
and following (1950), is generally conceded to 
have been control of business practices over- 
stepping permissible borders, but the generality 
and vagueness of the law were so construed 
as to bring labor within its ken. The eventual 
result was the Norris-LaGuardia Anti-Injunction 
Act of 1932, 47 Stat. 70 (1932), 29 USCA Sections 
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101-115 (1950), and the changeover in judicial 
thinking. See Forkosch, ‘‘Equity Versus Taft- 
Hartley Injunctions,’’ 24 Temple Law Quarterly 
277 (1951), for a presentation of the historical 
basis, development and present condition of 
labor injunctions. 

122 See footnote 17. Reference is also made to 
the Durham incident in England where the 
Durham County Council] voted to impose closed- 
shop conditions upon all its 15,000 employees 
despite the Labour party (national) govern- 
ment’s disapproval, and thereby touched off a 
controversy which rocked the party. New York 
Times, November 29, 1950, p. 18, col. 3. 

See the opinion of Justice Douglas, dissenting, 
in U. 8. v. Columbia Steel Company, 334 U. S. 
495, 536 (1948), with which Justices Black, 
Murphy and Rutledge concurred: ‘‘Power that 
controls the economy should be in the hands 
of elected representatives of the people, not in 
the hands of an industrial oligarchy. Industrial 
power should be decentralized. It should be 
scattered into many hands so that the fortunes 
of the people will not be dependent on the 
whim or caprice, the political prejudices, the 
emotional stability of a few self-appointed men. 
The fact that they are not vicious men but 
respectable and social minded is irrelevant. 
That is the philosophy and the command of the 
Sherman Act. It is founded on a theory of 
hostility to the concentration in private hands 
of power so great that only a government of 
the people should have it.”’ 


Forkosch, article cited, footnote 11, discusses 
the legislative and decisional history of the 
three interlacing antitrust statutes, with the 
Supreme Court’s final about-face on legislative 
grounds. Today, union action for its self- 
betterment is safeguarded from antitrust prose- 
cution where such activity is not part of any 
entrepreneurial scheme or collaboration. See 
also CIO Department of Education and Re- 
search, ‘‘ ‘Labor Monopoly’—A Phony Issue,"’ 
11 Economic Outlook 25 (1950), for an excellent 
discussion of the reasons why labor organiza- 
tions feel they are not monopolies subject to 
the antitrust laws. The point of such discussion 
lies in its propaganda offset to business efforts 
to bring labor under such laws in the future. 

%3In passing upon the constitutionality of a 
state prohibition of union financial contributions 
to political parties or to persons running for 
political office, Texas Annotated Civil Code 
(Vernon, 1925), Art. 5154a, Sec. 4 (b), the 
Court of Civil Appeals of Texas upheld such 
provision, stating that such “‘laws are designed 
to prevent jelected officials from] becoming 
unduly amenable to, or subject to undue control 
or influence by, any particular group when the 
interests of such group affect the public inter- 
est."" American Federation of Labor v. Mann. 
9 LABOR CASES { 62,593, 188 S. W. (2d) 276, 
283 (Tex. Civ. App., 1945). 
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past decade and a half, since the Wagner 
Act’s passage, that makes them loom so 
large to our unaccustomed eyes? 


Most likely it is this latter aspect which has 
been the reason for recent restrictions, for 
unions today are still numerically a working 
minority, and the 1950 elections have cast 
doubt on their ability to “deliver” politically 
in all instances.* The fears engendered 
during the Wagner era,” resulting in the 
stringent postwar state and federal statu- 
tory restrictions,” may well dissipate them- 
selves, although their memory will linger. 
It is still in the cards that labor will, in 
the not-too-distant future, find itself, both 
with respect to power and to maturity, and 
that wise leadership will accept the respon- 
sibilities which such power entails. 





The 1950 elections cast a doubt on 
the ability of union leaders to ‘“‘de- 
liver’’ labor votes at the polls. 








This was the popular and immediate reac- 
tion to the 1950 election returns. A more ana- 
lytical approach, reaching contrary conclusions, 
is found in Hollander, ‘‘Labor Didn't Lose the 
Elections,’’ 34 New Leader 18 (1951), where it 
is stated: ‘‘Labor has never contended that it 
could elect candidates by its own efforts alone. 
We have always made the point that we must 
work together with all other groups which have 
the same interest in good government that we 
have.”’ (P. 19.) 

% For a general approach, setting forth one 
person’s reactions to these alleged ‘‘public 
fears,’’ see Arnold, The Bottlenecks of Business 
(1940), Ch. XI, entitled ‘‘Labor—Restraints of 
Trade Among the Underdogs.’’ For one of the 
most comprehensive reports concerning partic- 
ular fears during this period, reference is made 
to the American Civil Liberties Union’s 1941 
Committee on Trade Union Democracy which 
promulgated one such study in 1943 under the 
title ‘‘Democracy in Trade Unions—A Survey, 
With a Program of Action.’’ The committee 
felt that ‘‘the increasing responsibilities placed 
on trade unions by governmental protection of 
their democratic rights demand that they in 
turn accept the responsibility for the democratic 
conduct of their own affairs. An autocratic 
union, run without the full participation of its 
membership, cannot morally claim democratic 
rights in dealings with employers through the 
intervention of public agencies.’’ (P. 7.) 

146 Anderson, work cited, footnote 1, surveys 
the Taft-Hartley Act after three years and men- 
tions five reasons for that act’s passage. The 
first and fifth involve ‘‘union actions which 
roused public fear and resentment”’ and ‘‘the 
legislative process’’ culminating in the 1947 act. 
The author concludes: ‘‘Abuses in the internal 
affairs of a minority of unions also gave the 
labor movement a black eye. There was ground 
for criticism for excessive fees charged under 
some closed-shop contracts, laxness in the fi- 
nances of occasional unions, restrictions on 
membership, and arbitrary expulsions.’’ (P. 15.) 
As to the legislative process, the author points 
to state enactments preceding the passage of 
the act, beginning with restrictive state legisla- 
tion in 1943 and culminating in ‘‘the flood of 
anti-closed-shop and other restrictions in 1947. 
The major part of this legislation came from 
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Insofar as power is here involved, let us 
examine the position of an individual union 
member who is involved in an internal 
schism and is catapulted into a fight for 
his economic life. Since in a closed or 
union shop an employer will ordinarily be 
reluctant to intervene in an_ intraunion 
quarrel,” any labor “boss” can apparently 
wield despotic powers which affect indi- 
viduals, families and often entire communi- 


ties. Although the modern labor leader 


the South and Southwest, and from the largely 
agricultural states of the Midwest and Far 


West. But it was cited as evidence that ‘the 
public’ demanded restraints on union abuses 
and it had its influence in bringing federal 
action.’’ (P. 6, citing Millis and Brown, From 


the Wagner Act to Taft-Hartley, pp. 316-322 
(1950).) For an appraisal of this volume see 
this writer's review in 17 Brooklyn Law Review 
163 (1950). For an early comparative study of 
the AFL’s and the chamber of commerce’s pro- 
grams and attempted influencing of legislation 
see Childs, Labor and Capital in National 
Politics (1930).) 


11 For example, assume a worker desired to 
join a union for no reason other than to be a 
member of a group. Can he legally force him- 
self in by obtaining court relief compelling the 
union to admit him? The answer is obviously 
no, and cases are unnecessary, for otherwise all 
social groups would be invaded and disbanded. 
But assume the worker is faced with some form 
of the closed shop, thereby rendering it impos- 
sible for him to obtain permanent work unless 
he is a union member, and the union refuses 
to admit him. A long series of cases say no, 
with the pattern being set in Mayer v. Journey- 
men Stone-Cutters’ Association, 47 N. J. Eq. 
519, 20 Atl. 492 (1890). See also Simons 1 
Berry, 210 App. Div. 90, 205 N. Y. S. 442 (ist 
Dept., 1924); Miller v. Ruehl, 166 N. Y. Misc. 
479, 481, 2 N. Y. S. (2d) 394, 395 (S. Ct., 1938). 
Consult Chafee, ‘‘The Internal Affairs of Asso- 
ciations Not for Profit,’’ 43 Harvard Law Review 
993 (1930); Mintz, ‘‘Trade Union Abuses,” 6 
St. John’s Law Review 272 (1932). 


Does this mean that such worker has no 
recourse? Although the 1890 New Jersey Mayer 
case left the work-seeking applicant without 
remedy where the union arbitrarily closed its 
doors to future membership during one year, 
the case of Wilson v. Newspaper Deliverer’s 
Union, 123 N. J. Eq. 347, 197 Atl. 720 (1938), 
saw the same court holding now that it was 
against public policy for a closed-shop contract 
to force out of his 12-year employment an 
individual worker who was refused membership 
because the union roster was full and many 
of its members were unemployed. Query: 
Would a one-year closing have been upheld on 
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bears but little resemblance to his popular 
stereotype of the 1930’s and 1940's,” his power 
over the destinies of individual members 
may still be extensive. What limitations, 
both internal and external, have been im- 
posed on the abusive exercise of such power? 
It is with these restrictions that this paper 
is primarily concerned. 


First and foremost in our examination are 
the restrictions imposed by the union itself 
in its constitution and bylaws, which are the 
union’s fount of power and authority ”™ as 
well as the source of member’s rights.” 
These documents control all internal union 


affairs™ Courts have generally permitted 
union interpretation” and enforcement of 
their own constitutional provisions,” even 
though the result may be to limit a mem- 
ber’s freedom of action™ or his union con- 
stitutional rights.” 


This does not, of course, mean that a 
union is a government within its borders, 
self-sufficient and answerable to no one, for 
over and above the union are the federal 
and state governments. Thus, a union may 
not enact constitutional provisions contrary 
to express criminal or civil statutes, nor 
may it take action in contravention of such 





(Footnote 17 continued) 

the Mayer decision? The factual difference rests 
upon legal, mental and will coercion, which 
caused the court to denounce these ‘‘baldly 
selfish’’ policies even though admitting ‘‘that 
the monopolistic tendencies or purposes or con- 
tracts of such unions are not contrary to the 
policy of the state.'’’ However, continued the 
court, ‘‘monopoly raises duties which may be 
enforced against the possessors of the monopoly 
; the holders of the monopoly must not 
exercise their power in an arbitrary, unreason- 
able manner so as to bring injury to others. 
The nature of the monopoly determines the 
nature of the duty. . A union may restrict 
its membership at pleasure; it may, under cer- 
tain conditions, lawfully contract with em- 
ployers that all work shall be given to its 
members. But it cannot do both.’’ (Pp. 350 and 
722.) Consult Forkosch, ‘‘Secondary Boycotts 


Under the Taft-Hartley Law,’’ 1 Labor Law 


Journal 1009 (October, 1950). 

See also, for recent state statutes prohibiting 
or regulating a closed shop, union shop or 
varieties thereof, Cohen, work cited, footnote 
4, pp. 13-18, 115-121. See also, for federal legis- 
lation, Labor Management Relations Act of 
1947, Sec. 8 (a) (3), 61 Stat. 140 (1947), 29 
USCA Sec. 158 (a) (3) (Supp., 1950), prohibiting 
the closed shop but permitting a union shop 
under certain conditions, not here required to 
be expanded upon. Other statutes, like the New 
York Civil Rights Law (McKinney, 1950) Secs. 
41-43, prohibiting union refusal of membership 
because of race, color or creed, are not detailed. 

% The late Sidney Hillman, of the Amalga- 
mated Clothing Workers Union, David Dubinsky 
of the International Ladies Garment Workers 
Union, William Green and Philip Murray (and 
even John L. Lewis) are examples of labor 
leaders who have proved themselves contrary 
to the stereotyped notion of the ‘grasping 
emonopolist.’’ Consult Ginzberg, The Labor 
Leader (1948); Mills, The New Men of Power 
(1948). 

1” See Nilan v. Colleran, 283 N. Y. 84, 27 N. E. 
(2d) 511 (1940), as to the charter from an inter- 
national; McFadden v. Murphy, 149 Mass. 341, 
21 N. E. 868 (1889), regarding the constitution. 
We shall use ‘‘constitution’’ for both of these, 
as well as for the bylaws unless the contrary is 
indicated. 

» Pratt v. Rudisule, 249 App. Div. 305, 292 
N. Y. S. 68 (4th Dept., 1936). In expelling 
certain members in direct contravention of 
union constitutional procedural provisions, the 
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union was compelled to reinstate and was held 
liable in damages for loss of earnings. Harris 
v. National Union of Marine Cooks & Stewards, 
18 LABOR CASES { 65,954, 221 Pac. (2d) 136 
(Calif. App., 1950). 

21 O’Keefe v. Local 463 of United Association 
of Plumbers, 1 LABOR CASES { 18,114, 277 N. Y. 
300, 14 N. E. (2d) 77 (1938); Opera on Tour 
v. Weber, 2 LABOR CASES { 18,544, 258 App. 
Div. 516, 17 N. Y. S. (2d) 144 (1st Dept., 1940), 
rev’d 285 N. Y. 348, 34 N. E. (2d) 349 (1941). 
See also Pratt v. Rudisule, cited at. footnote 20; 
Kaplan v. Elliot, 145 N. Y. Misc. 863, 261 N. Y 
S. 112 (S. Ct., 1932); Irwin v. Possehl, 143 N. Y 
Misc. 855, 257 N. Y. S. 597 (S. Ct., 1932); 
Bricklayers’, Plasterers’ & Stonemasons’ Union 
v. Bowen, 183 N. Y. S. 855 (S. Ct., 1920); 
Tesoriero v. Miller, 274 App. Div. 670, 88 
N. Y. S. (2d) 87 (4th Dept., 1949). 

22Since interpretation may easily become 
union legislation and thus result in an indirect 
enactment via nonconstitutional means, courts 
will generally permit only union construction 
in good faith, through its regularly constituted 
tribunals and not in contravention of public 
policy, to be final and binding on members. 
Pratt v. Rudisule, cited at footnote 20; Sullivan 
v. Barrows, 303 Mass. 197, 21 N. E. (2d) 275 
(1939); Heasley v. Operative Plasterers, etc., 
Association, Local No. 31, 324 Pa. 257, 188 Atl. 
206 (1936). 

23 W. F. Construction Corporation v. Hanson, 
250 App. Div. 727, 293 N. Y. S. 170 (2d Dept., 
1937). 

* As by preventing its members from joining 
other like types of association, Interborough 
Rapid Transit Company v. Lavin, 247 N. Y. 65, 
159 N. E. 863 (1928); or from seceding with a 
local’s property, even though the vast majority 
is in favor, where a constitutional minority is 
adamant, Martin v. Smith, 286 Mass. 227, 190 
N, E. 113 (1934); or from claiming lack of notice 
where he is suspended for nonpayment of dues, 
Sammel v. Myrup, 12 N. Y. S. (2d) 217 (N. Y 
Municipal Ct., 1939). 

%In Curatella v. Scida, Spec. Term, Part 3, 
N. Y. L. J. (March 24, 1948), Justice Hammer 
denied a unionist’s application of judicial rein- 
statement after having been duly tried and 
found guilty by the union's executive board, 
stating that ‘‘the proceedings having been regu- 
lar, plaintiff is entitled to no relief. The court 
will not substitute its judgment for that of the 
executive board, nor will the court review the 
proceedings or reexamine the merits of the 
expulsion.’’ 
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legislation.” Aside from legislation impos- 
ing requirements as to the content of union 
constitutions, other statutory provisions 
exist which mold union action toward union 
members. On the national scene, Section 
8 (b) (1) of the Taft-Hartley Act” makes 
it an unfair union labor practice to restrain 
or coerce employees in their Section 7 rights 
but does “not impair the right of a labor 
organization to prescribe its own rules with 
respect to the -acquisition or retention of 
membership therein.” Section 8 (b) (2)* 
forbids union coercion of an employer to 
cause him to discriminate against an em- 
ployee to whom union membership “has 
been denied or terminated on some ground 
other than” nonpayment of dues or initiation 
fees, thereby in effect limiting the preceding 
subdivision’s “grant” or “reiteration” of 
labor’s long-held right to determine its own 





2° The latest Supreme Court pronouncements 
upon this subject of state policy are: Hughes 
v. Superior Court of California, 18 LABOR CASES 
65,762, 339 U. S. 460 (1950); International 
Brotherhood of Teamsters v. Hanke, 18 LABOR 
CASES { 65,763, 339 U. S. 470 (1950); and Building 
Service Employees v. Gazzam, 18 LABOR CASES 
7 65,764, 339 U. S. 532 (1950). 

2761 Stat. 141 (1947), 29 USCA Sec. 158 (b) 
(1) (Supp., 1950). 

%61 Stat. 141 (1947), 29 USCA Sec. 158 (b) 
(2) (Supp., 1950). 

2 For example, what of a union constitutional 
provision providing for the expulsion of a dual 
unionist? Say that Jones, a member of X union 
which has a union-shop agreement, becomes the 
guiding spirit of a rival union which is seeking 
to oust X from Board certification. May X 
expel Jones and then request the employer to 
fire nonmember Jones from its valid: union-shop 
contract? Or is this a violation of Sec. 8 (b) 
(2)? Numerous NLRB cases hold that it is 
and refuse to permit such discharge, and the 
courts have upheld such interpretation. 

%*In Pen & Pencil Workers Union, 2 CCH 
Labor Law Reports (4th Ed.) { 10,353 (1950), 
the NLRB has recently held a worker's refusal 
to pay two of three $25 fines assessed against 
her by the union in 1947 to be insufficient to 
justify the union’s actions causing her dis- 
charge and has ordered the union to reimburse 
the employee for her loss of wages and to notify 
the company that it had no objection to her 
immediate reinstatement. Thus, a member's 
failure to pay only the statutory ‘‘periodic 
dues’’ or ‘‘initiation fees’’ which Sec. 8 (b) (2) 
enumerates can be considered ground for dis- 
crimination, that is, causing discharge, since 
‘the legislative history of the 1947 amendments 
to the act fully supports the conclusion that 
fines generally were not intended to be encom- 
passed within’’ such terms. (N. 6.) Member 
Murdock, in an October 12, 1950 amendment, 
inserted footnote 5A wherein he reserved judg- 
ment on the question whether Secs. 8 (a) (3) 
and 8 (b) (2) require, or do not require, an 
employer ‘‘who actually effected the discrimina- 
tory discharge’ to be an indispensable party 
respondent. 

On January 6, 1951, the Board decided the 
case of Electric Auto-Lite Company, 2 CCH 
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membership conditions,” for when the union 
has a union shop, judicial review of ex- 
pulsion is eventually accorded for all 
“sround[s] other than” nonpayment of dues 
or initiation fees.” Likewise, under Section 
8 (b) (5)," which forbids labor organiza- 
tions having a union-shop contract under 
Section 8 (a) (3) to require “excessive or 
discriminatory” initiation fees, eventual judi- 
cial review is found inherent in such statutory 
provisions, so that in these two subdivisions 
are found restrictions upon unions’ internal 
functionings as well as possible judicial re- 


view thereof.” 


Section 14 (b),* however, must not be 
overlooked. Although Section 8 (a) (3)™ 
permits union-shop contracts,” Section 14 
(b) permits states to forbid and outlaw 


their execution or enforcement within thei: 


Labor Law Reports (4th Ed.) § 10,537, 92 NLRB, 
No. 171 (1951), which involved discharge of an 
employee because of his failure to pay a union 
‘“‘dues increase’ of fifty cents a month, the 
Board finding it actually was a fine for failure 
to attend union meetings. A valid maintenance- 
of-membership contract was in existence, but, 
insofar as it permitted and required discharges 
for loss of union membership where reasons 
other than ‘‘periodic dues and initiation 
fees’’ were involved, Sections 8 (a) and 8 (b) 
(2) violations had occurred, with the former 
applying because the employer had ‘‘reasonable 
grounds for believing’’ the expulsion was for 
such ‘‘other’’ reasons. The union and employer 
were held ‘‘jointly and severally’’ liable for loss- 
of-pay reimbursement as well as reinstatement, 
etc. Chairman Herzog and Board members 
Reynolds and Murdock concurred, with Board 
member Styles dissenting. 

61 Stat. 142 (1947), 29 USCA Sec. 158 (b) 
(5) (Supp., 1950). 

% Union conduct under Sec. 8 (b) (2) may 
result in employee reinstatement and a back-pay 
award. Consult footnote 28. It is also an unfair 
labor practice under Sec. 8 (a) (3) (B) for an 
employer to discriminate against an individual 
when he knows or has reasonable grounds for 
believing that a union violation under Sec. 8 
(b) (2) has occurred. (Authorities cited at 
footnote 28, especially the Murdock reservation 
in the Pen & Pencil Workers case.) 





3361 Stat. 151 (1947), 29 USCA Sec. 164 (b) 
(Supp., 1950). 

*% 61 Stat. 140 (1947), 29 USCA Sec. 158 (a) 
(3) (Supp., 1950). 

* Closed-shop agreements are forbidden, re- 


gardless of local desires, but since the Labor 
Management Relations Act operates outside of 
intrastate commerce, the local rules prevail 
where intrastate commerce is involved. A pos- 
sible no man’s land appears to exist, however, 
in that the NLRB’s recently promulgated self- 
imposed rules for taking jurisdiction of labor 
cases eliminates matters of unimportance (NLRB 
Release R-342 (October 6, 1950)), but since these 
are admittedly in interstate commerce, are the 
states powerless to act thereon? Either the 
doctrine of Leisy v. Hardin, 135 U. S. 100 (1890), 
or Cooley v. Board of Wardens of Port of 
Philadelphia, 12 How. 299 (1851), is applicable, 
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New York law forbids its unions to 
deny membership on grounds of 
race, creed, color or national origin. 





borders. Thus, in states which have out- 
lawed union-shop agreements, Section 8 
(b) (2) does not operate to deter unions 
from setting whatever membership qualifi- 
cations they desire. In short, the section 
becomes irrelevant in those states. 


The local scene is a conglomerate statu- 
tory and decisional kaleidoscope which re- 
flects extremes of black and white but which 
has grays of varying shades predominating. 
For a statutory example, the 1943 Colorado 
Labor Peace Act™ required union incorpo- 
ration and permitted any member to have 
recourse to the state commission or to the 
courts whenever he had a complaint “which 
involves his right to work, punishment, 
elections, dues, assessments, fees, or the 
malfeasance of any officer.” Maintenance 
of the status quo ante was obtainable by pro- 
viding that no union punishment was en- 
forceable unless a ten-day prior notice was 
given the state commission and the member. 
The latter was given such period in which 
to lodge a complaint, whereupon the pun- 


ishment was stayed until the commission 
hearing and determination.* Directly or 
indirectly, an eventual judicial review was 
here permitted,” so that a union now had 
to justify any punishment both to the com- 
mission and to the courts. 


This type of legislation is not, generally 
speaking, found in such assembled form in 
the other states where more particularized 
laws and sections become of interest. Massa- 
chusetts, for instance, permits but does not 
compel union incorporation if certain pro- 
visions relative to expulsion, among others, 
are incorporated in the bylaws. These pro- 
visions must provide*that no member may 
be expelled either by a vote of less than a 
majority of all members or by less than 
three quarters of all members voting.” New 
York does not permit a labor organization, 
because of “race, creed, color or national 
origin,” to “deny a person or persons mem- 
bership in its organization” or to “deny any 
of its [said] members . . . equal treatment” 
or to discriminate in any way against them 
and empowers courts to enforce this civil 
rights law whenever the industrial commis- 
sioner makes application therefor.“ No- 
where, however, is there a comprehensive 
code framed for the exact purpose of regu- 
lating all particular aspects of permissible 





(Footnote 35 continued) 

assuming the Board does not, or cannot, agree 
with the local boards under Section 10 (a) of 
the act. Under the Leisy doctrine no state 
power to act exists; under the Cooley doctrine 
a possible state power exists provided national 
pre-emption has not occurred. Thus the act 
must be interpreted as to whether or not Con- 
gress has granted power (which it undoubtedly 
has not, under the Leisy doctrine) or pre-empted 
it (which it seemingly has, under the Cooley 
doctrine) subject to Board agreement under 
Sec. 10 (a). It is to be noted further that the 
Wagner Act made the Board jurisdiction ‘‘exclu- 
sive,’’ whereas the amended act permits cession 
of jurisdiction in unfair labor practices where 
interstate commerce is involved (save in certain 
fields), provided the state laws are not incon- 
sistent with the federal act’s corresponding pro- 
visions. This last limitation is, of course, the 
limitation upon Board agreement and possible 
state action or inaction, and, if the latter, the 
source for the no man’s land previously men- 
tioned. For a discussion of a possible no man’s 
land in secondary boycotts, consult Forkosch, 
‘‘NLRB’s New Jurisdictional Rule on Secondary 
Boycotts,""’ 2 Labor Law Journal 247 (April, 
1951). 

% Upheld by the Supreme Court of Colorado 
in Denver Milk Producers v. International 
Brotherhood of Teamsters, 12 LABOR CASES 
{| 63,778, 116 Colo. 389, 183 Pac. (2d) 529 (1947), 
app. dism'd 334 U. S. 809 (1948), except for the 
compulsory-union-incorporation provisions, Secs. 
20 and 21, previously denounced in AFL v. 
Reilly, 9 LABOR CASES { 62,462, 113 Colo. 90, 
155 Pac. (2d) 145 (1944). 
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3t Sec. 20 (f), § 1. Although Secs. 20 and 21 
were declared unconstitutional, such union limi- 
tations can be easily re-enacted and used against 
unions per se, even though unavailable as 
against incorporated unions. 


% Sec. 20 (f), 12. Under Sec. 8 (2) a pro- 
cedure for deciding unfair labor practices is 
outlined. This procedure is followed for the 
complaints regarding expulsion or other punish- 
ment under Sec. 20 (f). 


*® Under Sec. 8 (8) an aggrieved party to 
a hearing might file a petition for judicial re- 
view within 30 days after the Commission’s 
order, and under Section 8 (10) such petition 
‘shall, unless otherwise specifically ordered by 
the court, operate as a stay of the Commission's 
order.”’ 

* Massachusetts General Laws (Michie, 1933), 
Ch. 180, Secs. 16, 17, 18. 


“New York Civil Rights Law (McKinney, 
1950), Secs. 43-45, quoting from New York Ex- 
ecutive Law, N. Y. L. (1945), Ch. 118, Art. 12, 
Sec. 43, known as the ‘‘Law Against Discrimi- 
nation,’’ is a general law against discrimination 
in the field of private employment and, in 
Sec. 133, states that ‘‘any complainant, respond- 
ent, or other person aggrieved and the 
Commission (likewise) may obtain’’ judicial re- 
view or enforcement in the state courts. Several 
other states have similar provisions, as Con- 
necticut, Massachusetts, New Jersey, New 
Mexico, Oregon, Rhode Island and Washington, 
while several others are studying the question, 
as Illinois, Indiana, Kansas, Nebraska and 
Wisconsin. 
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A suspended or expelled union man 
faces a legal tangle in seeking a 
hearing or other type of redress. 





union punishment, including suspension or 
expulsion, of its members. The subject 
apparently has been left to judicial evolution 
plus legislative revolution, and the general 
legal principles pertaining to voluntary as- 
sociations have been permitted to control. 


Aside from such statutes, however, a 
union member found guilty of certain charges 
according to union constitutional procedure 
may still have recourse to outside agencies. 
The doctrine of “exhaustion of remedies” 
requires all internal union possibilities to be 
availed of prior to external appeal.” Assum- 
ing, however, that all internal union remedies 
have been exhausted, but to no avail, can 
the member who has been expelled or pun- 
ished do anything else? If his legal remedies 
are confined to internal appeals only, how 
can he seek external judicial review to 
vacate or modify union action? Unless a 
governmentally granted (state or federal) 
right is involved, there is no such avail- 
ability of judicial review, for there is no 
labor dispute involved,* and if the Fifth or 
Fourteenth Amendment due-process clauses 
may not be invoked, it would appear as if 
the unionist is without remedy. 


Once a worker is admitted to a union, its 
constitution, bylaws and rules constitute a 
contract “ which “define the privileges se- 
cured and the duties assumed by those who 
have become members”” and cannot be 
altered even by long-established custom or 
usage.” At the very least, they must be 





791 (1931); Cabana v. Holstein Association, 196 
App. Div. 842, 188 N. Y. S. 277 (4th Dept., 1921), 
aff'd 233 N. Y. 644, 135 N. E. 953 (1922); 
Andrews v. Local No. 13, Journeymen Plumbers, 
Gas & Steamfitters, etc., 133 N. Y. Misc. 899, 
234 N. Y. S. 208 (S. Ct., 1929). We are not 
concerned with exceptions to this rule, as in a 
situation where a unionist is wrongfully ousted 
and no relief can be obtained by prosecuting 
an internal union appeal. See also Tesoriero v. 
Miller, cited at footnote 21, where a claim of 
union bad faith in expelling a member because 
of a trivial and unimportant infraction was 
upheld. 

4 Tisa v. Potofsky, 18 LABOR CASES { 65,724, 
90 F. Supp. 175, 179 (DC N. Y., 1950), holding 
expulsion of a member union by the CIO did 
not constitute a labor dispute within the terms 
of the Norris-LaGuardia Act. 

“4 Nilan v. Colleran, cited at footnote 19; 
Brownfield v. Simon, 153 N. Y. S. 187 (S. Ct., 
1916). 

45 Polin v. Kaplan, 257 N. Y. 277, 281, 177 N. E. 
833, 834 (1931). 
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scrupulously followed insofar as a mem- 
ber’s loss of union rights or privileges are 
concerned.” While admittance is not judi- 
cially reviewable,” expulsion, loss of rights 
or diminution of privileges is,” and while 
union discipline includes the power to sus- 
pend™ or even expel,” such union action, 
especially expulsion, constitutes not only 
loss of a valuable property right ™ but may 
also be tantamount to a possible deprivation 
of life itself,” thereby making arbitrary and 
unjustifiable union action judicially review- 
able and reversible. Without statutory per- 
mission for such judicial power to be 
exercised, courts of equity in the past have 
felt that inherent judicial power existed and 
could be used to correct manifest injustices, 
thereby allowing themselves to invade a 
union’s internal functions. But this nega- 
tive action, resulting in a construction that 
certain union provisions or activities were 
unenforceable as against a member, forced 
affirmative union action towards such mem- 
ber who thereby gained a degree of im- 
munity regardless of union desires. Over 
the years the due process clauses, both 
federal and state, have become engrafted 
onto union actions and, at times, are found 

procedurally set forth in constitutions. 
The basic requirement has been fair play 
rather than justice in the moral sense, a 
contrast between /Jex and jus. Has the 
individual received all contractual rights? 
Has he been deprived of his union consti- 
tutional privileges? Were charges regularly 
preferred? Did he have an opportunity to 
meet them at a fair hearing before an un- 
biased union tribunal? Has he taken all 
internal union appeals? Is there anything 
which due process, in its procedural aspects, 
(Continued on page 728) 


* Carey v. International Brothe rhood of Paper 
Makers, 123 N. Y. Misc. 680, 206 N. Y. S. 73 
(S. Ct., 1924). 

47 Polin v. Kaplan, cited at footnote 45, and 
cases cited and quoted. 

#% Simons v. Berry, cited at footnote 17. 

* Pratt v. Rudisule, cited at footnote 20; 
Koukly v. Canavan, 154 N. Y. Misc. 343, 277 
N. Y. S. 28 (S. Ct., 1935); Sweetman v. Bar- 
rows, 263 Mass. 349, 161 N. E. 272 (1928). 

5° Walsh v. Reardon, 274 Mass. 530, 174 N. E. 
912 (1931). 

51 Interborough Rapid Transit Company v. 
Lavin and Sammel v. Myrup, cited at footnote 
24; Sweetman v. Barrows, cited at footnote 49. 

% Pratt v. Rudisule, cited at footnote 20; 
Strobel v. Irving, 171 N. Y. Misc. 965, 14 N. Y. S. 
(2d) 864 (N. Y. Municipal Ct.,.1939); Barbrick 
v. Huddell, 245 Mass. 428, 139 N. E. 629 (1923); 
Hanson v. Mayers, 243 Mass. 25, 136 N. E. 821 
(1922). 

53 Slaughter-House Cases, 16 Wall. (U. S.) 36, 
127 (1873); Truax v. Raich, 239 U. S. 33 (1915). 
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7 WO NEW ATTEMPTS by employers 
to outsmart their union opponents in 
bargaining agency contests have failed and 
the unions have induced the NLRB to order 
new elections. 

The decisions are significant because they 
add strength to the captive-audience doctrine. 
Originally this doctrine described certain 
company electioneering as an unfair labor 
practice and therefore forbidden. The Na- 
tional Labor Relations Board several years 
ago, however, came around to the idea that 
it was not unfair for employers to tell their 
side of the story, especially on their own 
time and their own property. This was 
widely looked upon as the death of the 
captive-audience doctrine. But it was not 
long before the idea was revived in a 
modified form. (See Shair, “Is the Captive- 
Audience Doctrine Back?” 3 Laspor Law 
JourNAL 475 (July, 1952), and 3 LABor Law 
JourNAL 563 (August, 1952).) 

Emphasis is now on when the company 
talks to the employees rather than on what 
is said. In the Hills Brothers decision, 2 
CCH Lapor LAw Reports (4th Ed.) § 11,788, 
100 NLRB, No. 141 (1952), the balloting 
was set for 2:30 p.m. Neither side had 
addressed the employees until 30 minutes 
prior to the election. At 2:00 p.m., while 
still at work, the employees were given a 
15-minute antiunion speech over a public- 
address system installed for the purpose. 
The stratagem worked and the union lost. 

In ordering a new election the Board 
admitted that the content of the speech was 
perfectly proper, but the speech was so 
timed that the union had no opportunity 
to make a reply and was, therefore, “dis- 
criminatory and prejudiced that atmosphere 
we believe is essential to a fair exercise 
of their franchise by the voters.” 

The company relied chiefly on the fact 
that the union had not requested a chance 
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to address the employees, thus sidestepping 
the pitfall in many similar cases, including 
the recent Higgins decision, 2 CCH Lasor 
Law Reports (4th Ed.) { 11,803, 100 NLRB, 
No. 134 (1952). 

In Higgins, the union was refused an 
earlier request to address the voters at the 
same time and place chosen by the company 
for its speech. On the day before the 
election the company urged an antiunion 
vote. The message contained nothing ob- 
jectionable. The company won and resisted 
the union’s request to have the election set 
aside by pointing out that there had been 
ample opportunity to address the employees 
on their own time in the company cafeteria. 
In rejecting this defense, the Board said: 
“The employer cannot escape the conse- 
quences of its discrimination by arguing 
that the unions might have utilized non- 
working hours to attempt to counteract 
the discrimination... .” 

While these decisions indicate that the 
modified captive-audience doctrine is gain- 
ing ground, they contain balm for the losing 
companies in reiterating the Board’s posi- 
tion that the employer need not maintain 
a neutral position in such contests. Full 
freedom in expression of views is given pro- 
vided only that there are no threats of 
violence or economic reprisal, or promises 
of benefits. There has been no interruption 
of the rest of the original captive-audience 
doctrine in its grave. 


NOTHER kind of election problem, 
4AXmore of passing interest than impor- 
tance, arose recently in the American Wild 
West when the NLRB was called upon 
to decide a problem involving our Indian 
brethren. 

Long ago the Shoshone-Bannock tribes 
left the warpath and hung up their toma- 
hawks in the Fort Hall Indian Reservation 
near Pocatello, Idaho. They were mistaken, 
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however, if they thought they would be able 
to avoid the harassing complexity of the 
white man’s civilization. 

The reservation contains deposits of 
phosphate rock, an important ingredient in 
fertilizer. Yielding to the temptation of 
ready wampum, the tribal council leased 
mining rights to the Simplot Fertilizer 
Company. 

Preference of employment was given to 
Indians of the tribes on the reservation. 
Things went smoothly until the question 
of unionization was raised recently. A union 
moved in and won some favor with the 
Indian employees. 

For having toyed with the fruits of civili- 
zation, the Indians soon found themselves 
involved in a legal controversy. Althaugh 
this situation smacks of having to do with 
the plot of a Grade B western movie, it 
actually represents the facts in the matter 
of Simplot Fertilizer Company, 2 CCH Laspor 
Law Reports (4th Ed.) § 11,797, 100 NLRB, 
No. 115 (1952). 


The NLRB was faced with deciding 
whether or not the employees, including 
the Indians, were entitled to an election 
to determine if they wanted union repre- 
sentation for purposes of collective bargaining. 
The employer protested that introduction 
of a union would jeopardize its “harmoni- 
ous relations” with the tribal council and 
perhaps cause loss of the leases. Nothing 
was said about the loss of scalps. 


The Board ordered the election. Since 
the tribal council had granted the union per- 
mission to organize its members and there 
was no reason why the employer could not 
grant preferential treatment to unionized 
Indians as well as to unorganized ones, 
there was no reason for the Board to with- 
hold jurisdiction. 


Union Agent Gets Jail Sentence 
for Extortion Tactics 


A driver for a Pennsylvania company 
was unloading his truck at a plant in Cam- 
den, New Jersey, when a stranger ap- 
proached him and asked for his union card. 
The driver had none. The stranger then 
told him he would have to hire a helper 
from the local union to assist in the un- 
loading. The helper would have to be paid 
$10—a day’s pay. 


The stranger turned out to be the busi- 
ness agent for the local union. He informed 
the driver that union rules required that a 
card-carrying man assist in the unloading. 
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The driver protested that he had no author- 
ity to hire anyone and needed no assistance. 


Payment of the $10 was insisted upon, 
nevertheless. Force, both actual and threat- 
ened, was applied, and the driver was pre- 
vented from finishing the job. 

As a result of this incident, the business 
agent and his union were criminally prose- 
cuted for extortion under the Hobbs “Anti- 
Racketeering” Act. Both defendants were 
convicted. 

On appeal, the Third Circuit split four 
to three in affirming a two-year jail sentence 
for the business agent. The case, U. S. v. 
Kemble, 22 Lasor CASES § 67,143, is one of 
first impression in that the Hobbs act had 
not been previously construed in a dispute 
of this kind. The act defines the offense 
(extortion) as “the obtaining of property 
from another, with his consent, induced by 
wrongful use of actual or threatened force, 
violence, or fear, or under color of official 
right.” The defendant union’s conviction 
was reversed. The court followed the Su- 
preme Court’s decision in the Carpenters 
case (12 Lapor Cases § 51,241) where it was 
said that a union could be held criminally 
liable for the acts of its agents only when 
the illegal act had been authorized or ap- 
proved “by vote at a union meeting or some 
equally clear manifestation of group will.” 


NLRB Refuses to Decide Issue 
in Florida Closed-Shop Case 


Courts and administrative agencies refuse 
to adjudicate matters over which they have 
jurisdiction and which are properly brought 
before them only on relatively few occa- 
sions. Such a situation and determination, 
however, occurred recently in a National 
Labor Relations Board hearing (Continen- 
tal Can Company, Inc., 2 CCH Lasor Law 
Reports (4th Ed.) § 11,779, 100 NLRB, 
No. 118 (1952)). 

A union filed a representation petition 
covering workers for a Florida employer 
who contended that its contract with another 
labor organization operated as a bar to the 
petition. The petitioning union contended 
that the existing contract was illegal under 
Florida law. The contract contained a main- 
tenance-of-membership provision. (In gen- 
eral, a maintenance-of-membership contract 
is one in which all employees who are 
members of the union when the contract is 
signed must remain members for the dura- 
tion of contract.) The charge of illegality 
was leveled at the provision because of a 
Florida constitutional amendment prohibit- 
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ing the closed shop. The Board was called 
upon to decide whether the closed-shop 
amendment forbade maintenance-of-mem- 
bership agreements. It refused to adjudicate 
the issue. 


The Board stated that its position on this 
issue was, in essence, the same as that taken 
by the Supreme Court of the United States 
in AFL v. Watson, 10 LABor Cases § 51,226, 
which involved the same provision of the 
Florida Constitution. In 1944 Florida adopted 
an amendment to its constitution which 
reads as follows: “The right of persons to 
work shall not be denied or abridged qn 
account of membership or non-membership 
in any labor union, or labor organization; 
provided that this clause shall not be con- 
strued to deny or abridge the right of em- 
ployees by and through a labor organization 
or labor union to bargain collectively with 
their employer.” 


The Watson case was simply a direct test 
of the constitutionality of the quoted amend- 
ment. The Supreme Court refused to decide 
whether the amendment was in derogation 
of the system of collective bargaining es- 
tablished under the National Labor Rela- 
tions Act. Since state courts have the final 
say as to the meaning of state statutes, the 
Court explained, federal courts should re- 
frain from passing on the merits of a con- 
troversy concerning the validity of a state 
constitutional amendment and should hold 
the case until an authoritative interpretation 
of the amendment is first obtained, where 
its meaning is subject to doubt and a deci- 
sion on the merits depends upon the mean- 
ing to be placed on the amendment. In 
the absence of an authoritative interpreta- 
tion, it is impossible to know with certainty 
what constitutional issues will finally emerge, 
especially where it is uncertain whether or 
not the constitutional provision is self- 
executing, what sanctions are afforded for 
its enforcement and what construction is to 
be given to a proviso attached to the 
amendment. 


Although the Watson case was decided 
in 1946, the NLRB was still unable to find 
any interpretation of the amendment, nor 
was any Florida decision on the point cited 
by counsel for the union, when the Con- 
tinental Can case was before it recently. 
The Board therefore declined to rule on the 
issue of the illegality of the maintenance-of- 
membership clause under Florida law. Ac- 
cordingly, it was held that the current 
contract between the employer and the 
rival union operated as a bar to the petition 
for representation. 
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Indoor Pickets Forbidden 
to Harass Retail Sales 


A 100 per cent unionization campaign 
was carried on with such overzealousness 
in a New York department store that the 
National Labor Relations Board issued a 
“cease and desist” order in the Gimbel 
Brothers decision, 2 CCH Larsor Law ReE- 
Ports (4th Ed.) § 11,799, 100 NLRB, No. 
114 (1952). 

Instances of unlawful coercion occurred 
over a period of several days in an attempt 
to force employees to join the union or to 
prevent their working because they refused 
to assist it. The Board agreed with the 
trial examiner’s findings that the union was 
guilty of the following violations of law: 
“(1) escorting a telephone operator from 
her place of work under threats of violence 
because she was not a member of the union; 
(2) threatening a telephone operator that 
unless she donned a union button, she could 
not work; (3) telling an employee that there 
would be a union shop and she would be 
dismissed if she did not join the union; 
(4) threats to an employee by union shop 
steward that if she did not join the union 
she would lose her job; (5) telling an em- 
ployee that she would have to join the 
union or get off the selling floor; (6) at- 
tempting to pull an employee from her office 
chair and physically eject her from the 
office; and (7) group interference with the 
work of a number of nonunion salesclerks 
to get them to join the union by surround- 
ing them on the selling floor—together with 
the customers they were trying to serve— 
and maintaining a loud, continuing commo- 
tion, including name-calling.” 


The seventh cited violation is noteworthy 
because it represents a new kind of indoor 
picketing. The Board described it as the 
equivalent of physical coercion. Harass- 
ment of sales personnel to a point where 
the communication between them and cus- 
tomers is seriously handicapped violates the 
law, even though there is no physical force 
applied. The Board concluded that “union 
members were forcing fellow employees to 
stop work almost as effectively as if they 
had placed gags over their mouths or had 
pinioned their arms. This is very different 
from mere moral pressure orally exerted 
upon nonstriking employees by a picket 
line at a plant entrance.” 


Other facets of the picketing problem were 
decided recently in two state court cases: 


A union which is on strike against a 
manufacturer has a right to picket a retail 
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store selling the manufacturer’s products 
for the purpose of asking the public not to 
buy those products (Purofied Down Prod- 
ucts Corporation v. Tischler, New York Su- 
preme Court, 22 Lapor Cases {[ 67,147). 

Picketing of a ship by a striking union 
which, prior to the strike, represented all 
eligible employees of the shipping company 
may not be enjoined unless it is for an 
unlawful purpose, or unless a rival union 
actually represents a majority of the eligible 
employees at the time of the picketing. 
Picketing to enforce a demand for a closed- 
shop contract is not for an unlawful purpose 
where all eligible employees are members 
of the union at the time of the contract 
demand (Isthmian Steamship Company wv. 
National Marine Engineers’ Beneficial Asso- 
ciation, Washington Supreme Court, 22 
Lapor CAsEs § 67,150). 


Farm Implement Dealers 
Held Under NLRA 

It is settled law that retail 
dealers who operate under a franchise from 
a manufacturer are within the scope of the 
National Labor Relations Act. A recent 
decision of the Tenth Circuit (NLRB v. 
Hallam, 22 Lasor Cases { 67,149) extended 
the rule to cover a retail dealer in farm and 
truck equipment, operating as a part of the 
nation-wide sales and service organization 
of a large manufacturer. 


automobile 


Not Illegal to Refuse Extension 
of Belo Contract at Higher Rate 


An employer’s insistence during bargain- 
ing that overtime would be minimized: if 
the rate of pay under a Belo-type contract 
were increased is not of itself a refusal to 
bargain, said the NLRB in Times Publishing 
Company, 2 CCH Lasor LAw Reports (4th 
Ed.) ¥ 11,775, 100 NLRB, No. 107. 

Belo-type contracts, named from the case 
in which one was first construed, are those 
under which the employer guarantees a 
fixed salary covering both straight time and 
a certain amount of overtime. They are 
used to achieve stability of income for 
employees working fluctuating hours. 

In this instance, the employer paid a fixed 
amount which permitted employment of 
workers up to 48 hours a week without 
additional compensation. The union wanted 
the basic rate upped and the 48-hour guar- 
antee continued; the employer refused to 
continue the guarantee if the base rate were 
increased, and said overtime would, on the 
contrary, be minimized. 
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“We are not prepared to say that reasons 
other than economic ones prevented the par- 
ties from reaching agreement on wages and 
hours,” the Board said, particularly in view 
of the employer’s history of successful bar- 
gaining with other unions. 


Decertification Petition Filed 
by Company Insider Denied 


Mary was secretary to the _ general 
manager. She participated in contract negotia- 
tions and other labor relations matters as a 
representative of management. When the 
organizational period had expired, Mary 
found herself, at the insistence of the union, 
in a bargaining unit composed of clerical 
employees of the company. Some time later 
she sought to have the unit decertified and 
filed a formal petition to that effect. The 
union contended that she was disqualified to 
file a decertification petition because she 
was a confidential employee. The union won. 


It was held in the Star Brush decision, 2 


CCH Lasor Law Reports (4th Ed.) § 11,768, 
100 NLRB, No. 111 (1952), by a Board di- 
vided three to two, that she was a confi- 
dential employee similar to those whom the 
Board customarily excluded from bargain- 
ing units. The majority said: 

“Section 9 (c) (1) (A) of the amended 
Act provides in pertinent part for the filing 
of decertification petitions ‘by an employee 
or group of employees or any individual or 
labor organization acting in their behalf’. 
The legislative history of the Act and the 
precise language of this section indicate 
clearly that Congress intended decertifica- 
tion proceedings to provide a remedy ex- 
clusively for and in behalf of employees 
and not of employers. Accordingly, the 
Board has held that supervisors, because 
they are management representatives and 
owe special loyalties to their employers 
which would subject them to conflicts in 
allegiance if they were permitted to partici- 
pate in union activities with employees, are 
disqualified from filing decertification peti- 
tions. Similarly, we regard confidential 
employees to whom an employer entrusts 
secret labor relations information vital to 
the interests of those fellow employees with 
whom they may seek to engage in union 
activities, as persons who, like supervisors, 
owe and are expected to manifest special 
loyalties to their employers. Because these 
loyalties would subject them to conflicting 
allegiances if they were encouraged by this 
Board to participate in such activities, this 
should, in our opinion, disqualify them as 
petitioners in decertification proceedings. 
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“It is totally irrelevant to these broad 
considerations that the Petitioner had been 
included in the bargaining unit because of 
the Union’s insistence. The Petitioner’s 
disqualification to file a decertification peti- 
tion is not cured by her inclusion in a bar- 
gaining unit from which the Board has 
traditionally excluded such employees. The 
fact that she had been erroneously included 
in the unit at the Union’s own insistence 
does not create competence where none 
would otherwise exist. Accordingly, we 
shall grant the Union’s motion to dismiss 
the petition filed in this case.” 

In a dissenting opinion Members Houston 
and Peterson stated: 

“.. Section 9 (c) (1) (A), by its specific 
terms, provides that a petition for decertifi- 
cation can be filed ‘by an employee’. There- 
fore, as a matter of law, Petitioner is not 
necessarily disqualified from initiating this 
proceeding. ... 

“Tnitially Petitioner, unlike a super- 
visor, is an employee under the Act. While 
a confidential secretary is excluded from a 
bargaining unit because of the nature of her 
work, she is not a representative of manage- 
ment solely by reason of her position, nor 
is she prohibited from engaging in union 
activities merely because of her status as a 
confidential employee. Secondly, the pos- 
sible conflicts in allegiance adverted to by 
the majority are obviously not present in 
this case, the Petitioner having been in- 
cluded in the unit at the insistence of the 
very Union which now seeks to disqualify 
her, and with the admitted acquiescence of 
the Employer. Finally, we believe that the 
purposes of the Act are frustrated, rather 
than effectuated, by withholding from an 
employee the express statutory procedures 
for terminating the authority of the agent 
which has been serving as her bargaining 
representative.” 

Under the circumstances of this case, the 
dissenters would hold that the petitioner 
was a proper party to file the petition, and 
would direct an immediate election. 


New York FEPC Stops Asking 
“What's Your Real Name?”’ 


Miss Lehds asked a private employment 
agency in New York to assist her in find- 


ing a job. She filled out an application 
form. One of the questions answered was 
“Family Name or Your Name ever Changed 
Legally or otherwise?” During the inter- 
view which followed, she was questioned 
about a change of name. Inquiry was also 
made as to the country in which a school 
listed by her was located and the sugges- 
tion was made that such school sounded 
British. Comment was also made on the 
religion of the applicant’s former employer 
as being Jewish. Inquiry was further made 
as to the maiden name of the wife of the 
former employer by asking “what sort of 
name is that?” The interviewer commented 
as to the “odd spelling” of the applicant’s 
name and inquired as to whether the name 
were British. Miss Lehds volunteered the 
information that she was a Canadian. 


Apparently the tone of the questioning of 
the interviewer displeased Miss Lehds, be- 
cause she complained about it to the State 
Commission Against Discrimination. She 
charged violation of the New York Fair 
Employment Practices Act. The commis- 
sion found that many persons in New York 
have changed their names from names 
which usually connote to the general public, 
including many employers and employment 
agencies, that the person bearing it is of a 
particular national origin or is a member of 
a particular religious faith, to names which 
do not have such a connotation. The num- 
ber of instances of this type of change was 
found sufficiently accepted by the general 
public to raise a presumption that inquiry 
relating to change of mame expresses a 
limitation, specification or discrimination as 
to creed or national origin. 


It was held that an inquiry as to change 
of name is not necessary to the evaluation 
of the job qualifications of an applicant for 
employment in the absence of special 
circumstances relating to the particular ap- 
plicant, or to the particular class of appli- 
cants. The commission ordered the respondent 
to cease using a form of application for 
employment which includes any inquiry or 
reference concerning an applicant’s change 
of name, unless such reference or inquiry 
has been submitted to and approved by the 
commission.—Lehds v. Holland, Decision of 
the New York State Commission Against 
Discrimination, Case No. C-2833-51. 


The clerical field has been the fastest growing occupational field. 
In 1870, one worker out of every 160 was in a clerical occupa- 
tion. In 1950, one out of every eight was a clerical worker. 
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Warning to Employers 
on General Wage Increases 


The Wage Stabilization Board warns em- 
ployers not to grant general increases to 
employees under the guise of merit or 
length-of-service increases authorized under 
Section 2 of General Wage Regulation No. 
5, Revised, in the following interpretation: 


“Merit and length-of-service increases are 
not defined in GWR No. 5, Revised. Sec- 
tion 2 of this Regulation authorizes bona 
fide merit and length-of-service increases 
in order to permit the administration of 
wage and salary structures in a normal 
manner with a minimum of governmental 
interference; it does not authorize general 
increases to be given under the guise of 
merit and length-of-service increases. Be- 
fore determining that a particular increase 
is a merit or length-of-service increase, it 
must be shown that the dominant charac- 
teristic of any such increase is reward of 
the individual employee for merit or length- 
of-service. 

“The determination that an adjustment is 
a merit or length-of-service increase, rather 
than a general increase, depends upon a 
consideration of the various factors involved 
in each case. The following guides are 
ottered to assist in determining whether 
adjustments constitute bona fide merit or 
length-of-service increases under Section 2 
of GWR No. 5, Revised. 

“1. All increases are presumed to be 
general unless the employer asserts and 
shows that the increases were permissible 
on another basis such as individual in- 
creases for merit or length-of-service. 

“2. Merit or length-of-service increases 
must be based upon formal or informal 
consideration of the individual’s perform- 
ance or service. This contemplates that 
there are recurring reviews of perform- 
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ance or service. Absence of individual 
review precludes an increase from being 
a bona fide merit or length-of-service in- 
crease. 

“3. The fact that an increase was for 
merit or length-of-service should have been 
communicated to the affected employee. 

“4. With respect to merit increases: The 
employer must be able to show that each 
increase was justified by the employee’s 
performance. This may be accomplished, 
for example, through a comparison of the 
employee’s performance with the require- 
ments of the job or the performance of 
other employees, or by showing that there 
has been self-improvement. 

“5. With respect to length-of-service in- 
creases: The employer’ must be able to 
demonstrate the factors involved in com- 
puting the increase, such as the length of 
time which must elapse before the em- 
ployee becomes eligible for a length-of-serv- 
ice increase and the relationship between 
the amount of the increase, the length- 
of-service, and the frequency of review. 

“6, The presence of any of the following 
factors indicates that specific adjustments 
may have been general increases rather than 
merit or length-of-service increases (these 
factors are not applicable to established 
plans): 


“(a) A major portion of the employees in 
the group received increases at approxi- 
mately the same time. 


“(b) Substantially all the employees in 
the group received increases during a single 
year. 

“(c) During the course of the year in- 
creases of approximately the same amount 
were given to substantially all of the em- 
ployees in the group. (Where increases to 
the group were made in varying amounts 
and the employer has a practice of giving 
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merit or length-of-service increases, the 
average increase given to the employees 
who receive the smallest total increase 
might, in some cases, be considered to be a 
general increase and the amounts given to 
the other employees in excess of such average 
amount might be considered merit or length- 
of-service increases.) 

“(d) The relative number or the amount 
of merit or length-of-service increases sub- 
stantially exceeds the employer’s normal 
practice in previous years.” 


Hold Answering Service Liable 
Under FSLA for Overtime Pay 


A telephone-answering service which regu- 
larly and recurrently receives and transmits 
telephone messages to or from points out- 
side of the state in which it is located is 
engaged in commerce within the meaning of 
the Fair Labor Standards Act. Employees 
engaged in furnishing such services are en- 
titled to recover the minimum wages and 
overtime compensation required by the act. 
The United States district court in Louis- 
ville ruled on this point recently in Bloemer 
v. Ezell, 22 LaBor Cases { 67,136. The firm 
failed to qualify for either the retail-and- 
service-establishments exemption or the 
exemption for small telephone exchanges. 

The employees who brought the action 
were unable to win liquidated damages, an 
additional amount equal to the unpaid com- 
pensation provided for in the act, since the 
employers were found to have “acted in 
good faith and had reasonable grounds for 
believing that their acts or omissions were 
not a violation” of the act. 


Georgia Biweekly Pay Law 
Violates Constitutional Ban 


A Georgia landowner hired two men to 
clear his tract of timber at a fixed hourly 
rate. When the job was completed, the men 
demanded their pay. The employer was 
caught short of money and asked for time. 
The workers were impatient and succeeded 
in procuring the indictment of the employer 
for violation of a Georgia statute which 
provides for criminal prosecution in certain 
cases where wages are not paid at least 
twice a month. The law fixes the penalty 
upon conviction at a fine of not more than 
$200 and specifically states that insolvency 
is the only defense to an indictment on the 
charge. 

The defendant was not insolvent, but he 
,came up with an even better defense that 


Wages Hours 


apparently was not anticipated by the law- 
makers who enacted the statute. The fact 
that criminal prosecution is authorized, he 
contended, constitutes authority to imprison, 
since he had to attend the trial involuntarily. 
Also, the relationship between himself and 
the employees was that of debtor and 
creditor. The statute, therefore, was repug- 
nant to the Georgia Constitution which de- 
clares: “There shall be no imprisonment for 
debt.” (Article 1, Section 1, paragraph 21.) 
This ingenious attack on the constitution- 
ality of the statute worked, and the Georgia 
Supreme Court reversed the trial court’s 
verdict and judgment of conviction and 
sentence. 


It is widely believed that imprisonment 
for debt is outlawed throughout the United 
States or at least in a large part of the 
country. This, of course, is not so. The 
federal Constitution is silent on the subject, 
as are the laws of many of the states. The 
Georgia provision is said to have been in- 
cluded in its constitution because many of 
the original settlers of the state were re- 
cruited for their New World adventure 
from English debtors’ prisons, leaving them 
with an understandable aversion to such 
institutions.—Messenger v. State, 22 LaBor 
Cases J 67,148. 


WSB Asks More Information 
to Hurry Tandem Steel Petitions 


The Wage Stabilization Board has run 
into trouble in processing requests for wage 
and fringe-benefit adjustments in cases hav- 
ing a tandem relationship to the basic steel 
settlement, because many petitioners have 
failed to supply the necessary information, 
according to a report from the office of case 
analysis of the board. The particular cases 
involved are those which have a tandem 
relationship to the basic iron and steel 
companies although not defined as “pro- 
ducers of ingots or pig iron.” 


On August 15, 1952, the board moved 
to shorten the processing procedure by per- 
mitting WSB regional boards to handle the 
petitions. Approval was automatic without 
communication from the board to the peti- 
tioner where applicable wage-regulation pro- 
visions were met. Upon receipt of a petition 
claiming the tandem relationship, the re- 
gional board notifies the petitioners that if 
they do not hear further from the board 
within a 30-day period beginning with the 
date of the postmark on the acknowledg- 
ment, the proposals may be put into effect. 
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In many cases, however, the information 
furnished the regional board has been in- 
sufficient to establish the petitioner’s claim, 
and requests have been held up until fur- 
ther information is obtained. 

In order that the shortened procedure 
may apply, the petition, filed on WSB Form 
100, should contain: 


(1) Proof of a tandem relationship, in- 
cluding a statement of how adjustments in 
the appropriate unit involved have been 
related in the past five years, or preferably 
since 1946, to adjustments in the unit with 
which the tandem relationship is claimed. 
Dates and amounts of increases granted 
should be stated. 


(2) An explanation of the circumstances 
which have disrupted the tandem relation- 
ship. 


(3) Such other supporting data as the 
petitioner may deem pertinent. 


Where fringe benefits are involved, the 
petition should contain a description of 
present and proposed fringe benefits and 
proof that the proposal does not exceed 
prevailing industry or area practice either 
as to amount or type. 

The phrase “tandem to basic steel” 
should be written across the lower half of 


Form 100. 


Walsh-Healey Violators Forgiven 


Two companies charged with violations 
of the Walsh-Healey Public Contracts Act 
have been let off by the Administrator be- 
cause of notions of fairness which overrode 
the policy calling for strict enforcement 
of the Act. 

In Shepard Niles Crane and Hoist Cor- 
poration, 2 CCH Lapor LAw Reports (4th 
Ed.) § 29,074, an employer had excluded from 
the “basic hourly rate” of employees’ bonuses 
paid quarterly, depending on how well the 
company was doing. This same situation had 
led to an injunction suit under the Fair 
Labor Standards Act and in that suit, 
McComb v. Shepard Niles Crane and Hoist 
Corporation, 15 Lapor Cases { 29,074, the 
Second Circuit had ordered these payments 
included in the regular rate for figuring 
overtime. The “basic hourly rate” under 
the Walsh-Healey Act is identical with the 
“regular rate” under the Fair Labor Stand- 
ards Act. The Administrator, however, held 
that FLSA decision not applicable in this 
case because the interpretations in effect 
at the time were such that a “reasonable 
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and prudent man”—prior to the Second 
Circuit decision—might have acted as the 
employer did. 


The second situation, Elmvale Dye Works, 
2 CCH Lasor Law Reports (4th Ed.) 
{ 29,075, involved a determination as to 
whether a supplier furnishing materials to 
a Walsh-Healey contractor would also be 
subject to the Act’s provisions. Since a 
simplification of procedure for settling this 
question is the subject of a proposed re- 
vision of the regulations, the Administrator 
dismissed the case. 


Short Shorts 


Public hearings on higher wages recom- 
mended for five Puerto Rican industries 
will be held in Room 5406 of the Labor 
Department Building, Fourteenth Street 
and Constitution Avenue, N. W., Washing- 
ton, D. C., on the following dates: Button, 
3uckle and Jewelry Industry and Beer 
Division of Alcoholic Beverage and Indus- 
trial Alcohol Industry, October 7; Railroad, 
Railway Express and Property Motor 
Transport Industry and Stone, Glass and 
Related Products Industry, October 14; 
Sugar Manufacturing Industry, October 21. 


An injunction against FLSA violations 
will be issued only if there is a reasonable 
likelihood of future violations. The fact that 
employer still contends that his former 
wage payment practices satisfied FLSA 
requirements does not justify a grant of in- 
junctive relief where the employer discon- 
tinued those practices shortly after the 
Wage-Hour Division had raised objections 
and where no violations have occurred since 
then.—Tobin v. Fowler & Williams, 22 Laspor 
CAsEs § 67,156 (DC Pa.). 


Employees who load trucks used in local 
pickup between the employer’s place of 
business and a railroad terminal at which 
the commodities are received from points 
outside of the state are not within the Motor 
Carrier Act exemption.—/vey v. Foremost 
Dairies, Inc., 22 LAaspor Cases § 67,127 (DC 
ry 

Even if it is apparent from the record 
that the salary of an employee whom the 
lower court had classified as an executive 
exceeded the minimum required under the 
“white collar” regulations, the appellate 
court must remand the case where the lower 
court failed to make a finding in this respect. 
—Kupperman v. M. & J. Becker, Inc., 22 
Lapor CAsEs § 67,128 (CA-2). 
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Labor Law in the Making 





Proposals... 


and ENACTMENTS 








Two Antiunion Measures 
on November Ballots 

Two measures restricting the activities 
of unions will appear on the ballots of two 
states, Arizona and Nevada, in the general 
elections on November 4. Both measures 
were placed on the state ballots by initiative 
petition. 

Arizona voters will register their views 
on a measure that would restrict picketing 
and prohibit secondary boycotts. In Nevada 
they will decide whether the closed shop 
should be outlawed. 

Eight other states will have measures on 
their ballots that are of interest to labor, 
but none of these are restrictive in their na- 
ture. A total of 14 measures with a labor 
slant will be considered in the ten states. 


Labor measures, however, constitute only 
a small part of the total number of meas- 
ures that will be offered to the electorate 
for decision. In 34 states, voter enactment 
will be sought for a grand total of 222 dif- 
ferent measures. 

In most states only a nominal number of 
laws are up for consideration by the popu- 
lace; the ballots in but four states account 
for over one half of all measures, and 
Georgia, with 46 different measures on its 
ballot, accounts for one fifth of the total. 
Other states with a large number of meas- 
ures on the ballot include Louisiana with 
32; California, 23; and Oregon, 18. 

The antiunion measure in Arizona limits 
picketing to disputes regarding wages or 
working conditions. It declares that picket- 
ing for other than these two disputes is 
illegal, and, if passed, would also make sec- 
ondary boycotts illegal. Injunctive relief 
would be provided to persons subjected to 
either illegal picketing or secondary boy- 
cotts, and anyone calling or conducting 
either one of the two would be made liable 
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for damages. Under terms of the proposed 
law, labor organizations, subdivisions and 
locals would be bound by and liable for the 
acts of its agents. Penalties proposed would 
be set at a minimum of $100 and a maxi- 
mum of $1,000 for each offense. 


A stiff fight is brewing in Arizona on the 
fate of the Public Employees Retirement 
Act which was voted by the electorate in 
the November, 1948 general elections. Two 
different measures on the ballot bear upon 
the law, which, after passage, was never 
activated by the legislature. One of the 
measures is House Concurrent Resolution 
No. 4, which directs to a vote of the people 
the repeal of the act; the other is an initia- 
tive petition which would activate the act 
by appropriating the sum of $697,000 to be 
made available January 1, 1953. Public em- 
ployees, under terms of the act, have been 
making contributions since 1949, and the 
legislature, while passing the repeal resolu- 
tion, also passed a measure to provide for 
the refunding of contributions if the act is 
repealed. This refunding provision was a 
part of a law which also appropriated the 
sum of $8% million to pay prior service 
benefits if the act is not repealed. Advo- 
cates of the retirement provision describe 
this appropriation as “fantastic” and call it 
a calculated move to cause voters to repeal 
the act. 

Three proposals, two in Alabama and one 
in Arkansas, are of interest to labor only 
to the extent that they would enlarge the 
demand for workers. The Alabama propos- 
als would amend the constitution to au- 
thorize Fayette and Blount counties to levy 
special property taxes to promote industrial 
and commercial development. The Arkan- 
sas proposal is similar to these, but broader 
in that it would authorize cities throughout 
the state to levy a 1 per cent tax for the 
promotion of new industries. 
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Labor in California will be interested in 
two measures that would affect welfare pay- 
ments. One, a constitutional amendment 
proposed by the legislature, would affect 
payments to the needy blind; the other, an 
initiative petition, would affect payments to 
aged persons. A third proposal on the 
California ballot requests voters to repeal 
Article 19 of the state constitution, which 
was adopted in 1879 and was directed 
against the Chinese. The old law directed 
the legislature to prescribe laws imposing con- 
ditions on the residence of certain aliens 
and to provide for their removal from the 
state, prohibited the employment of Chinese 
by corporations and their employment on 
public-works projects except as convict la- 
bor. The law has been described as an 
“outmoded piece of legislation” and an af- 
front to sensible race relations. 


The single Georgia proposal that is of in- 
terest to labor would extend federal social 
security coverage to all state employees. 


Labor will probably object to a proposed 
constitutional amendment in Illinois that 
would prohibit the levying of a graduated 
income tax, because labor has come out 
strongly in favor of a state income tax as 
the best method of distributing the tax 
burden. 

Large-city employees in Louisiana will 
get a break if voters approve a constitutional 
amendment that would authorize munici- 
palities having between 15,000 and 20,000 
population to levy a special tax for a city 
employee’s pension and relief fund. 


Also up for better treatment are the pub- 
lic employees in Texas. A proposed consti- 
tutional amendment there would give the 
legislature the power to permit cities, towns 
and villages to provide workmen’s compen- 
sation insurance for all employees. 


Finally, Washington voters will cast their 
decision on an initiative petition that would 
provide for a new social security provision 
placing a $75 per month floor under grants. 


Review of Social Security 
Changes Applying Only in 1952 


Your attention is called to two changes 
in the old-age and survivors insurance sys- 
tems made by the 1952 amendments which 
were designated as technical amendments 
and may have escaped your notice. These 
changes affect the payments of benefits to 
persons becoming eligible in 1952 and to 
survivors of workers who die in 1952. 
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New Section 215(f)(5) of the Social 
Security Act provides that benefits for self- 
employed persons who die or become eligible 
in 1952 will be recomputed, upon appli- 
cation filed after the close of the year, to 
include their income in the year 1952. Any 
increase in the amount of the benefit result- 
ing from any such recomputation will be 
paid retroactively to the first month of 
entitlement. Previously, a person’s self-em- 
ployment income for the taxable year ending 
in or after the month in which he became 
eligible or died could not be taken into 
account in a computation of hits average 
monthly wage so that the average monthly 
wage of a self-employed person who applied 
for benefits or died in 1952 would be com- 
puted by dividing his 1951 income by 18. 

Section 6(c) of the amending act contains 
the other change involving persons who 
become eligible or die in 1952. This section 
provides that wages of persons dying or 
becoming eligible for benefits in 1952 will 
be included in the initial determination of 
their benefits. Previously such persons had 
to wait for a second computation in order 
to receive credit for their wages for the 
last six months of employment. 


Oklahoma Legislators 
Favor 15-Point Program 


Response of legislators to the Oklahoma 
State Federation of Labor’s 15-point legis- 
lative program for 1953 has been very 
gratifying, according to Dean Baugh, execu- 
tive secretary of the state federation. 

Included in the program are amendments 
to the workmen’s compensation law that 
would (1) provide full coverage of all 
workers in hazardous industry, (2) give the 
small contractor or business manager the 
right to be covered by the law upon his 
choice, (3) provide complete coverage of 
occupational diseases, (4) allow injured 
workers to choose their own doctor, (5) in- 
crease injury benefits to not less than $30 
per week, (6) require equal representation 
of labor and management on the State In- 
dustrial Commission and (7) clarify the 
section pertaining to dependents’ death 
benefits, according to the decision of the 
state supreme court. 

Other legislative aims of the federation 
include a 40-hour week and unemployment 
compensation for state employees, a wage 
collection law, an eight-hour day for women 
with overtime provisions and the require- 
ment that Oklahoma labor be employed on 
public contracts. 


October, 1952 @ Labor Law Journal 





7 eS eww Se ss lc Or llWLhetC 





whe 


elena 





Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 








Workers and Workers’ Tests 


Human Factors in Management. Edited by 
Schuyler Dean Hoslett. Harper & Brothers, 
49 East 33rd Street, New York 16, New 
York. 1951. 327 pages. #4. 

A distinguished list of contributors has 
brought together in this book a very valu- 
able collection of problems and findings in 
the field of human relations and business 
activity. The discussions are grouped un- 
der such headings as leadership and human 
relations; the supervisor and human rela- 
tions; training leaders in human relations; 
personality adjustments in human rela- 
tions; human relations and labor-management 
cooperation; productivity; and organization- 
wide factors in human relations. Most of 
the contributors have described some prob- 
lem for case study with which they have 
been identified and have thus provided the 
book with an experience study that cuts 
across academic lines and demonstrates 
fundamental and practical factors of human 
relations in any organized activity. The 
collating and editorship of this revised edi- 
tion has been done by Professor Hoslett, 
who was associated with the Graduate 
School of Business at Columbia University. 


Labor Relations Ideas 


Personnel Administration and Labor Rela- 
tions. Edited by Herbert G. Heneman, Jr., 
and John G. Turnbull. Prentice-Hall, Inc., 
70 Fifth Avenue, New York, New York. 
1952. 434 pages. $5.25. 

No reviewer could write a better and 
more accurate line about this book than the 
first line of the preface: “This is a book 
of ideas—ideas about industrial relations 
and its two principal divisions: personnel 
administration and labor relations.” Pro- 
fessors Heneman and Turnbull have 
searched for their subject material through 
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the mountains of writings which are made 
up of articles from publications of general 
distribution and _ studies from scientific 
papers and research projects of limited 
circulation, and have collected under this 
title those pieces which best illustrate a 
phase of the whole subject. 

The editorial treatment affords the reader 
a look at nearly every facet; for example, 
the nature and scope of personnel adminis- 
tration and labor relations, organizational 
and administrative problems, the goals and 
policies of the parties involved, maintaining 
the work for wage and salary programs, 
collective bargaining, and all their many 
subheadings. 


Profits to Share 


Revised Profit Sharing Manual. Council of 
Profit Sharing Industries, First National 
Tower, Akron 8, Ohio. 1951. 316 pages. $10.50. 


Continued interest in profit sharing by 
management, labor organizations, universi- 
ties and the general public, plus develop- 
ments and changes in profit sharing plans 
already in existence, have prompted the 
Council of Profit Sharing Industries to pub- 
lish this new book. It is a revision of an 
earlier manual initially published in 1948. 


The introduction has been completely 
rewritten, improving the style and content. 
It contains a~point-by-point refutation of 
arguments that could be urged against profit 
sharing plans, such as “Is it not the start 
of socialism?” or “Labor will demand too 
much control.” The writers then pass on 
to discuss the technique of installing a 
profit sharing plan and conclude their in- 
troduction with a thorough analysis of the 
legal aspects of profit sharing plans in the 
United States and Canada. In this latter 
matter, particular emphasis is placed on 
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problems of income taxation and _ salary 
stabilization. All statistics and information 
contained in the introduction have been re- 
viewed carefully and brought up to date. 

The main section is devoted to a digest of 
current profit sharing plans. Those of a 
number of new companies have been added 


and some which appeared in an earlier 
issue have been omitted. The omitted 
plans, although still in successful opera- 


tion, do not differ enough from other plans 
to justify their inclusion. It is, of course, 
no surprise to discover that every company 
seems to have some different form of profit 
sharing. 

The book is accompanied by a report of 
the proceedings of the fourth annual con- 
ference of the Council of Profit Sharing 
Industries held in November, 1951. This 
128-page pamphlet contains a transcript of 
the important sessions held at that gathering. 

Information contained in this book should 
aid in accomplishing the purpose of the 
Council of Profit Sharing Industries, which 
is said to be “to provide the spark needed 
to bring management and labor into the 
harmonious partnership that makes for full 
and efficient production.” 





ARTICLES 





Farm Workers . .. In considering the 
need for a migratory labor force to replace 
farm workers of the nation who have been 
inducted into the armed forces or attracted 
to stepped-up defense industries, an inquiry 
is made into prospects for expansion of 
administrative machinery surveying labor- 
market needs and recruiting workers to 
fill these needs—Tyson, “Migratory Labor— 
Some Legal, Economic and Social Aspects,” 
Mercer Law Review, Spring, 1952. 

Manpower .. . It is pointed out in this 
discussion of the importance of seniority 
rights and status evidenced by reluctance 
of workers to move to essential defense 
jobs, that World War II experience should 
be applied to current manpower problems.— 
Mullady, “Seniority and Defense Produc- 
tion,” Industrial and Labor Relations Review, 
July, 1952. 

Problem of Superannuation . .. In a 
discussion of pension planning and admin- 
istration, it is submitted that with organ- 
ized labor established as a party in interest 
at the pension bargaining table, the admin- 
istration of such plans takes on a new 
complexity, with barely explored, indeter- 
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minate boundaries.—Ackerman, “Arbitration 

A Facet of Pension Planning and Pension 
Administration,” Journal of the American 
Society of Chartered Life Underwriters, June, 
1952. 


Loyalty Affidavits . . . An Illinois attor- 
ney evaluates Section 9 (h) of the Taft- 
Hartley Act which requires union officers 
to execute affidavits disavowing member- 
ship in or affiliation with the Communist 
Party and belief in forcible overthrow of the 
government. — Greenwald, ‘‘Non-Communist 
Affidavits: Taft-Hartley Sound and Fury,” 
Louisiana Law Review, May, 1952. 

More Holmesiana ... Mr. Justice Holmes 
some very sympathetic 
His views on eco- 


has come in for 
treatment in this article. 
nomics and free speech are seen as models 
corrupted.—Mendelson, 
Humility, Skepticism 
Law Review, 


been 
Holmes 
Minnesota 


which have 
“Mr. Justice 
and Democracy,” 
March, 1952. 


Local Operation A review of the 
history of the operation of the FLSA wage 
and hour provisions in the southern states 
directs particular attention to factual and 
legal impact in North Carolina; and, it is 
indicated, greater knowledge by local bar 
members of the act’s policy, provisions and 
procedure may aid a more vigorous enforce- 
ment.—Ross, “The Operation of the Wage 
and Hour Law in North Carolina and the 
South,” North Carolina Law Review, April, 
1952. 


Growing Field for the Labor Lawyer... 
An important field in law opened as a 
result of the growth of labor organizations 
and corollary increase in labor law prob- 
lems, and the development in the past two 
decades of a problem-creating body of labor- 
relations legislation. The scope of this field 
is delineated by the chairman of the Survey 
of the Profession’s Committee on 
Lawyers and Labor.—Segal, 
“Labor Union Lawyers: 
ices of Lawyers to Organized Labor,” /n- 
dustrial and Labor Relations Review, April, 
1952. 


Legal 
Organized 
Professional Serv- 


A general outline 
given to government 


Transportation 
of the consideration 
activities in transportation by the United 
States Chamber of Commerce is presented, 
along with a recommendation by its Trans- 
portation and Communications Committee 
for creation of a single federal agency to 
regulate activities in that field—Beard, 
“Government Activities in Transportation,” 
I. C. C. Practitioners’ Journal, May, 1952. 


October, 1952 @ Labor Law Journal 





j 











Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 


Association of the Bar of the City of 
New York.—A discussion on “Recent Wage 
and Salary Stabilization Developments— 
Question and Answer Period” will be held 
at 8 p. m., October 8 at the Association of 
the Bar of the City of New York, 42 West 
44th Street, New York City. 

The wage and salary developments will 
be discussed by the regional counsels for the 
wage and salary boards. The speakers are 
Louis Newman, regional counsel, Wage 
Stabilization Board; and Solon Chadwick 
Reed, regional counsel, Salary Stabilization 
Board. 


CIO Conventions.—October 3-5: Georgia 
State IUC, Atlanta, Georgia, and Wiscon- 
sin State IUC, Oshkosh, Wisconsin: Octo- 
ber 6-10: IUE-CIO, Pittsburgh, Pennsyl- 
vania; October 11-12: Vermont State IUC, 
Rutland, Vermont; October 13-15: Marine 
& Shipbuilding Workers, Cleveland, Ohio; 
October 17-18: Nebraska State IUC, Lincoln, 
Nebraska; October 18-19: Kentucky State 
IUC, Louisville, Kentucky, and Missouri 
State IUC, Jefferson City, Missouri. 


Time-Off for Voting 


Twenty-five states grant employees the 
right to time-off in order to cast their 
ballots on November 4, 1952. 


Twenty-five states in the United States 
have recognized the special problem of the 
worker who must leave his job during 
working hours if he is to exercise his citi- 
zenship right to vote in the forthcoming 
general election. These states have enacted 
laws providing that employees may take 
time off from work for voting. 

Although these laws vary from state to 
state they do follow a general pattern. 
Ordinarily they provide that an employee 
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who is entitled to vote in an election may, 
upon prior application to the employer, ab- 
sent himself from work for a_ specified 
period, without penalty or deduction from 
wages, the time of absence to be designated 
by the employer. They indicate the cover- 
age of the law, the amount of time that may 
be taken off, and the conditions under which 
time off is permitted. The laws usually also 
provide penalties in case an employer re- 
fuses an employee the privileges conferred 
under the laws. 

In all but four of the 25 states, as indicated 
by the chart on pages 720-721, the laws 
relating to time off for voting apply to any 
employee entitled to vote, regardless of 
the occupation or industry in which he is 
engaged. In Arkansas, Indiana and Massa- 
chusetts, however, the privilege conferred 
by the law extends only to employees in 
factories and other specified industries. 
In Alabama, the law applies only to em- 
ployees in counties of between 75,000 and 
130,000 population. This is a rather strange 
provision and seems to be aimed at the 
counties and cities of Birmingham, Mobile 
and Montgomery, all of which have a popu- 
lation of over 130,000. 

Under the laws allowing time off for vot- 
ing the employee is usually permitted to be 
absent from his work for two hours, More 
than two hours off are permitted under the 
laws of seven states. No definite period of 
time is specified in the laws of the remain- 
ing states. 

In 14 of the 25 states, the employer is 
expressly prohibited from making deduc- 
tions from the employee’s wages for the 
time he is absent from work for voting. 
In Colorado and Utah this prohibition ap- 
plies only when the worker is employed on 
other than an hourly basis. The law of one 
other state, Kentucky, prohibits wage de- 
ductions, but this part of the law has been 
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held unconstitutional.* Workers in Ken- 
tucky are still entitled to take time off to 
vote, but without pay. 

None of the laws in the other ten states 
expressly prohibit wage deductions, al- 
though the laws of New Mexico and Ohio 
prohibit employers from imposing penalties 
on employees taking time off to vote. In 
Alabama and Wisconsin, wage deductions 
for the time taken to vote are permitted, 
the law providing that no penalty other 
than a deduction for actual time lost shall be 





imposed on an employee. 


In 11 states the law provides that the 
employee must make application to the em- 


ployer prior to the election day for the 
time off to vote, and also provides that the 
employer may designate the particular hours 
that the employee may be absent. 

Under the laws of five states the employer 
may specify the hours of absence, but the 
employee is not required to apply for the 
leave. In five different states there are no 
requirements as to the employee’s applica- 
tion for the time off or the employer’s 
designation of the hours to be taken. 

In none of the states is enforcement of the 
law placed in any special agency. It is thus 
left in the hands of the general law en- 
forcement officials. 





Summary of Statutory Provisions in 25 States Permitting Employees Time Off 
in the Coming General Election on November 4, 1952 





State 


Employees Affected 


Conditions 
Under Which 
Granted 


Time Allowed 





Alabama—1951, Act 
No. 747. 


Arizona—Code Ann. 
1939, § 55-514. 


Arkansas—Stat. 1947 
Ann., §§ 3-1602, 3-1603. 


California—Deering’s 
Codes—Elections—1945, 
§§ 5699, 11501. 
Colorado—Ann. Stat. 
1935, Ch. 59, § 296. 
Illinois—Rev. Stat. 1945, 
Ch. 45, § 17-15. 
Indiana—Burns Ann. 


Stat. 1949, Vol. 7, Pt. 1, 
§ 29-4807. 


Iowa—Code 1946, 

§§ 49-109, 49-110. 
Kansas—Gen. Stat. 
Ann., 1935, § 25-418. 
Kentucky—Rev. Stat. 
1948, §§ 118.340, 
118.990( 14) .*** 


Maryland—Ann. Code 
1939, Cum. Supp. 1947, 
Art. 33, § 173. 


Massachusetts 
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Any person who 
can vote in coun- 
ties with popula- 
tion of 75,000- 
130,000. 


Any person entitled 
to vote. 


Employees of mills, 
mines, shops and 
factories. 

Any person entitled 
to vote. 


Any person entitled 
to vote. 


Any person entitled 
to vote. 


Any person entitled 
to vote in certain 
industries. 


Any person entitled 
to vote. 
Any person entitled 
to vote. 


Any person entitled 
to vote. 


Employees of 
every employer. 


Any person entitled 
to vote in certain 
industries. 


2 hours when polls are 3 
open. 


2 hours when polls are 4 
open. 

Suspension of work or 
change in work force 

before 4 p. m. 


2 hours when polls are 4 
open. 


2 hours when polls are 4* 
open. 1, 2 

2 hours when polls are 4 
open, 1, 2 

4-hour period after open- 

ing of polls.** 


2 hours when polls are 4 
open. 1, 2 
2 hours when polls are 4 
open. 1, 2 
4 hours when polls are 4 


open. 1, 2 


Sufficient time not exceed- 
ing 4 hours. 1 


2 hours after opening 
of polls. 1 
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State 


Employees Affected 


Conditions 


Time Allowed Under Which 





Minnesota—Stat. 1941, 
§§ 206.21, 210.11. 


Missouri—Rev. Stat. 
1939, § 11785.**** 


Nebraska—Rev. Stat. 


Any person entitled 
to vote. 


Any person entitled 
to vote. 


Any person entitled 





1939, § 32-1159 amended to vote. 


by Laws 1949, Ch. 86. 


Nevada—Compiled Laws 
1929, §§ 2596, 2597. 


Any person entitled 
to vote. 


Any registered 
elector. 


New Mexico—Stat. 1941 
Ann., §'56-705. 


New York—Cahill’s 
Cons. Laws 1930, Ch. 
41, § 200; amended. 


Any person entitled 
to vote. 


Any person entitled 
to vote. 


Ohio—Throckmorton’s 
Code Ann. 1940, § 12950. 


Oklahoma—Stat. 1941, 
Title 26, § 438. 

South Dakota—Code 
1939, § 16.2211 amended 
by Laws 1947, Ch. 87, 

§ 16.9922. 


Any employed 
elector. 

Any person entitled 
to vote. 


Any person entitled 
to vote. 


Texas—Vernon’s Stat. 
1948, Penal Code, § 209. 


Utah—Code Ann. 1943, 
§ 25-12-18. 

West Virginia—Code 
1943 Ann. § 121. 
Wisconsin—Stat. 1945, 
§ 6.047. 


Any person entitled 
to vote. 
Any person entitled 
to vote. 
Any person entitled 
to vote. 


Granted 
Forenoon of election 4 
day. 
4 hours when polls are 4 
open. 1 
2 hours when polls are 4 


open. 1, 2 


3 hours for employees 
that can conduct busi- 


ness on a legal holiday. 2 

2 hours when polls are Without 
open. 1 penalty. 
2 hours while polls are 4 

open. 1, 2 

2 hours while polls are Without 
open. 1, 2 penalty. 
2 hours while polls are 

open; more if necessary. 

2 hours while polls are 4 

open, | 

2 hours while polls are 4* 
open. 1, 2 

2 hours while polls are 4* 
open. 1, 2 

3 hours while polls are 4 

open; more if necessary. 2 

Not to exceed 3 hours 3 


while polls are open. 1, 2 





States Department of Labor. 


1. The employer may specify the hours 
of absence. 

2. The employee may make application 
for such absence prior to election day. 

3. Time-off is to be without penalty other 
than wages or compensation actually lost. 

4. Time-off is to be without penalty or 
deduction from usual salary or wages. 

* Applies only if the employee is not paid 
by the hour. 

** Does not apply to works of necessity. 
Employees in works of necessity shall be 
given some four-hour period between opening 
and closing of polls. 
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Based upon Time Off for Voting Under State Law, Bulletin Number 138 (Revised), United 


*** The Kentucky Constitution, Section 
148,* provided that the General Assembly 
shall provide at least four hours on elec- 
tion days in which to cast their votes. The 
provision of the law requiring payment of 
wages for such time off has been held un- 
constitutional. See Illinois Central Railroad 
Company v. Commonwealth, 305 Ky. 632, 204 
S. W. (2d) 973 (1947). 

**** The Missouri law was held uncon- 
stitutional by the United States Supreme 
Court in Day-Brite Lighting, Inc. v. Missouri, 
342 U. S. 421 (1952). 


721 








National Chamber Head Charges 
Labor Department Fund Grab 


Foresees attempt to make employers fi- 
nance strikes with insurance funds. 


The United States Department of Labor 
was accused of attempting to force the 
states to permit payment of unemployment 
insurance benefits to strikers, by Laurence 
F. Lee, president of the United States 
Chamber of Commerce, in an address to the 
Interstate Conference of Employment Se- 
curity Agencies at Salt Lake City. He said 
the strategy lies in trying to persuade Con- 
gress to increase the Labor Department’s 
control over funds the states use to ad- 
minister their unemployment insurance systems. 


The federal agency is seeking to com- 
pletely dominate these systems, he pointed 
out, and will eventually try to force the 
states to rewrite the eligibility provisions 
to include strikers. (At present, state laws 
generally disqualify strikers from receiving 
unemployment insurance benefits.) Once 
this happens, Mr. Lee maintained, the funds, 
collected from employers as a 3 per cent tax 
on payrolls, will be, in effect, used to finance 
strikes. 

Citing the fact that funds for the unem- 
ployment insurance program are controlled 
by the federal government so that the states 
must look for a return of the money from 
Washington to operate their own systems, 
Mr. Lee said that if these funds can be 
restricted “to financing the schemes of the 
Labor Department, the most fervent hopes 
of the nationalizers would be translated into 
reality by a process of default.” The result, 
he concluded, can be boiled down to this: 
“The states—which under our constitution 
created the federal government to serve the 
state’s needs—would now become the agents 
of the servant they created. This can never 
be permitted to happen. If it does happen 
in this area—it will happen in other areas. 
The principle at issue is far broader than 
the question of a national unemployment in- 
surance system as opposed to a state un- 
employment insurance system. The issue 
here is personal freedom versus the vaunted 
invented benefit that results from centrali- 
zation of power in the hands of a few.” 

(The unemployment insurance system, 
enacted in 1935, remained unchanged until 
1950 when the controversial Knowland 
amendment altered it. The law gives the 
Secretary of Labor authority to withhold 
funds from the states unles they conform 
to federal standards in distributing unem- 
ployment benefits. The complexity of the 
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law frequently has resulted in varying inter- 
pretations of certain provisions as between 
state administrative agencies and courts on 
the one hand and the Secretary of Labor 
on the other. Basically, the Knowland 
amendment provided a subtle check on the 
secretary's power by authorizing a time- 
consuming process of state-court review. 
Organized labor has demanded repeal of 
the amendment since its enactment Man- 
agement interests, generally, have insisted 
upon its retention. The Department of 


Labor favors a substitute amendment. 
Mr. Lee’s address to the ICESA, the 
group which originally suggested the Know- 
land amendment, indicates the attitude of 
management to the substitute amendment. 
In the following article, the position of 
labor is discussed by a CIO official. The 
unions feel that even adoption of the sub- 
stitute amendment is not going far enough. 
They, insofar as their point of view concurs 
with that of the CIO speaker, will be satis- 
fied with nothing less than outright repeal. 
(See discussion by Allen, “The Knowland 
Amendment to the Social Security Act,” 
2 Laspor LAw JourNaAL 425 (June, 1951).) 


“‘No Grab,"’ Says ClO Man; 
More Federal Power Demanded 


Claims unemployed workers need in- 

creased protection. 

Organized labor is “deeply disturbed” at 
the “tendency for the viewpoint of em- 
ployers to dominate legislation and administra- 
tion of state employment security programs,” 
Stanley H. Ruttenberg, CIO director of 
education and research, told the Interstate 
Conference of Employment Security Agen- 
cies at its Salt Lake City meeting. The 
union official said that labor believes the 
federal role should be far greater than it is 
under the present federal-state unemploy- 
ment insurance system. 

The ICESA is made up of state admin- 
istrators of employment offices. Mr. Rutten- 
berg charged that it, like employer groups, 
had repeatedly “fought proposed federal im- 
provements on the grounds that these mat- 
ters should be handled by the states, and 
that in the state legislatures they have been 
energetically opposed to the liberalization 
of benefits.” The present system does not 
furnish adequate protection to unemployed 
workers, he added. 

Ruttenberg said that he did not expect 
to change the opinions of the state admin- 
istrators as expressed through their asso- 
ciation, although he hoped that eventually 
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Former Postmaster General James A. Far- 
ley (right) chats with AFL President William 
Green, after Mr. Farley spoke at dedica- 
tion ceremonies for a new headquarters 
building for the AFL National Association 
of Letter Carriers in Washington, D. C. 





labor would not find itself so consistently 
on opposite sides of legislative issues when 
its views were thoroughly understood. He 
called for closer cooperation in securing 
essential improvements in state laws so that 
all Americans will be provided with adequate 
unemployment insurance protection, regard- 
less of where they work. 

“These are realities some of you firm 
supporters of so-called states’ rights do not 
seem to face,” he concluded. “Combined 
with the present undemocratic nature of 
many state governments, with the success 
of employers in dominating many state em- 
ployment security agencies, and the result- 
ant poor protection afforded American 
workers, labor’s concern with national wel- 
fare accounts for our firm belief that the 
federal government must accept and exer- 
cise larger responsibility for the employ- 
ment security system of the nation.” 


Suggest Cures for Absenteeism 
After Study of 72 Companies 
Human relations program listed as 
effective control device. 


A basic prerequisite to cutting absenteeism 
in industry is a sound human relations pro- 
gram, according to a National Industrial 
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Conference Board study of the absentee 
control methods of 72 companies. It was 
pointed out, however, that many other 
agents are contributors to the problem. 
These include long overtime hours, sickness, 
housing and transportation difficulties. 

In the methods examination, it was learned 
that there are means of curbing willful and 
avoidable absenteeism and even ways to re- 
duce excusable absences. Effective health 
programs, for example, cut down on man- 
days lost through sickness as did detection 
of signs of strain by alert supervisors. 
The supervisor’s influence was termed para- 
mount. Many firms were found to have 
devised ways of making the supervisor real- 
ize that the absenteeism problem was one 
of his responsibilities. Particularly in large 
companies, it was discovered, workers were 
responsive to the influence of supervision 
in developing better work and attendance 
habits. 

Improvement in job selection, induction 
and training were said to be “fundamental 
approaches” to reducing absence because 
“the worker who is happily placed and well 
adjusted will not often be wilfully absent. 
He may, however, be stricken with sick- 
ness and that is where preventive medicine 
and health maintenance may be helpful.” 

Executives who spent years in research 
on the subject indicated that records were 
essential to the success of any control pro- 
gram. Such records enabled them to deter- 
mine the exact situation at a given time and 
to make comparisons. They were also used 
to discover whether the principal causes 
were due to conditions correctible within 
the company. 


Danger to Free Enterprise 
Seen in Industrial Wrangling 


Steel executive warns against increased 
government intervention. 


Continued waging of “industrial war- 
fare” by labor and management, especially 
in periods of national emergency, will lead 
to increased government intervention in 
labor disputes and endanger the free enter- 
prise system. This warning was issued by 
3enjamin F. Fairless, president of the 
United States Steel Corporation, in an ad- 
dress at the Centennial of Engineering in 
Chicago. 

Decrying the spirit of conflict on both 
sides in labor-management negotiations, Mr. 
Fairless expressed fear that public impa- 
tience with such strife would compel drastic 
action in Washington, In the increasing 
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demand for government arbitration of labor 
disputes, he pointed out, there is danger of 
“eventual nationalization of industry and the 
murder of free enterprise; if wages 
and other major production costs are to be 
dictated by any government-appointed agency, 
then the government itself must soon take 
over our industries and assume direct finan- 
cial responsibility for the consequences of 
its decisions. Should that occur, of course, 
it would also mean the end of labor’s right 
to strike; for the right to strike against the 
government is already denied by law.” 

The steel executive agreed that the gov- 
ernment should make the rules under which 
the collective bargaining process is to op- 
erate but insisted that political interference 
with the process itself would increase fric- 
tion between the parties. 

In an effort to find a solution to the prob- 
lem of work stoppages in his own industry, 
Mr. Fairless announced that he and Philip 
Murray, CIO steelworkers’ president, will 
tour plants of the United States Steel Cor- 
poration this fall. The two leaders will 
meet with union and management repre- 
sentatives at each plant, discuss differences 
and attempt to smooth over the local troubles 
that have led to temper flare-ups and con- 
tributed to industry-wide strikes in the past. 
The spirit of cooperation between Mr. Fair- 
less and Mr. Murray, indicated by the tour, 
apparently is a continuation of the friend- 
liness expressed by them at the settlement of 
the 53-day steel strike ended July 24. 


Government Efficiency Program 


Little Hoover Report proposes reorgani- 
zation of Minnesota labor agencies. 


The Minnesota Efficiency in Govern- 
ment (Little Hoover) Commission sub- 
mitted its report to the state legislature in 
January, 1951. Though much interest and 
_ discussion was aroused, the legislature failed 
to take any effective action on the many 
recommendations. But the report is sure 
to be a blueprint for long-range action. 

A Department of Labor and Industry 
would be created with the powers, functions 
and duties of the Division of Employment 
and Security (now in the Department of 
Social Welfare), of the State Fire Marshall 
(now in the Division of Fire Insurance), 
aad of the Industrial Commission. A new 
function of inspection of buildings for 
safety purposes and drafting of a minimum 
standard performance building code would 
be added to this department. 

A Board of Appeals would be created, 
consisting of three members appointed by 
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the governor and confirmed by the Senate 
for six-year terms. This board will hear 
and adjudicate disputed claims under Work- 
men’s Compensation and Unemployment, 
establish insurance rates, and conduct hear- 
ings in contested representation cases 
(which now go before the Division of 
Conciliation). Members of the board would 
be paid $25 per day when meeting, plus 
their actual and necessary expenses. 

The Compensation Insurance Board, the 
State Fire Marshall, the Industrial Com- 
mission, the Division of Employment and 
Security, and the Office of the Director 
of Employment and Security would be 
abolished. 

The commission report would eliminate 
the industrial commission as the adminis- 
trative head and provide for a single com- 
missioner appointed by the governor. This 
fixes the responsibility in a single individual 
for effective administration of the labor laws 
of the state. Its purpose is to expedite 
the work and eliminate the uncertainty 
among personnel within the agency as to 
the center of responsibility and authority. 

The semijudicial activities would be handled 
by a three member board of appeals ap- 





United Press Photo 


David L. Cole, of New Jersey, has been 
named to succeed Cyrus S. Ching, who 
resigned September 15 as federal media- 
tion chief, effective September 30. 
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NPA Appointments 


Richard A. McDonald, a West Coast 
industrial executive, was appointed Ad- 
ministrator of the National Production Au- 
thority by Secretary of Commerce Sawyer 
on September 15. At the same time Horace 
B. McCoy, a career government employee, 
was appointed to the post of Deputy Ad- 
ministrator of NPA. 





pointed by the governor for six-year terms 
of office. The decisions of the board would 
be superior to those of the commissioner. It 
would be the duty of the board to hear and 
adjudicate disputed claims under work- 
men’s compensation insurance rates, per- 
form quasi-judicial functions now assigned 
to the Industrial Commission, and make 
determinations in contested representation 
cases of the kind which go before the 
Division of Conciliation even though the 
latter is in another department. 


At the present time, the Division of 
Employment and Security is included in a 
Department of Social Security which in- 
cludes social welfare and public institu- 
tions. This proposal corrects this illogical 
relationship and places the activities of 
employment and unemployment compensa- 
tion in a labor department. 


Finally, the commission proposed the 
creation of a Department of Labor Con- 
ciliation in place of the Division of Labor 
Conciliation formerly in the Industrial 
Commission, with the same functions, powers 
and duties except hearing contested repre- 
sentation cases which would be heard and 
determined by the Board of Appeals in 
the Department of Labor and Industry. 


Union Accelerates Campaign 
for Better Public Relations 


IAM uses all modern methods to coun- 
teract antiunion sentiment. 


The long-range public relations objective 
of a union is to acquaint not only union 
members, but their neighbors and friends 
outside the labor movement with the legiti- 
mate goals and program of the organization, 
it is pointed out in the annual report of the 
officers of the International Association of 
Machinists. 

In this effort, the report says, labor has 
traditionally relied on word-of-mouth ad- 
vertising by its members. However, or- 
ganized labor has grown so large that its 
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policies and its decisions affect not only 
union members, but every citizen of the 
communities in which the locals operate. 
For that reason they are forced to rely 
more and more upon varied, modern meth- 
ods of communication—newspapers, radio, 
television, public forums and printed pam- 
phlets—to let everyone know what they 
stand for and what they are trying to do. 

The report emphasizes that the organi- 
zation must fight hostility toward unionism 
based upon misinformation and lies spread 
by labor’s enemies.. They must counteract 
public suspicion and distrust that grows out 
of ignorance and uncertainty because of 
labor’s past inability to obtain equitable or 
fair treatment from sources of public in- 
formation. 

The IAM has increased its public rela- 
tions activities recently. In addition to the 
standard methods of promotion and pub- 
licity, the union furnishes canned radio 
broadcasts for its locals. One such pro- 
gram has appeared on more than 500 radio 
stations. An album of labor songs has been 
recorded and distributed. Booklets, pro- 
duced in cooperation with the United States 
Department of State, have been republished 
in 14 languages and distributed throughout 
the world to combat Communism. Other 
publications are distributed to schools and 
church groups in the United States. 


Chart Intensive Job Hunt 
for NEPH Week, October 5-11 


“Ready, Willing and Able" slogan 
adopted for eighth annual drive. 


“Ready, Willing and Able” is the slogan 
adopted for a campaign of unprecedented 
vigor during National Employ the Physi- 
cally Handicapped Week, October 5-11. 
One of the most extensive man-matching 
job hunts in history has been planned for 
the eighth observance of the annual drive. 

Governor’s committees in each state and 
territory are working closely with the Pres- 
ident’s committee to direct local programs 
“toward employers with jobs to offer, in- 
cluding small employers who may not have 
been asked to cooperate before.” Emphasis 
this year is on greater community organi- 
zation and action during the entire year. 
Among primary objectives are the following: 

Encourage all employers to hire quali- 
fied handicapped workers, including those 
with severe disabilities; encourage the hand- 
icapped to apply for necessary services; 
improve and expand counseling and selec- 
tive placement services for the handicapped 
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in the public employment offices; encourage 
greater community support of private and 
public agencies providing services for prepa- 
ration and placement of handicapped workers. 
Auxiliary objectives this year are to ask 
physicians to use pre-employment examina- 
tions to match or restore the worker’s abili- 
ties to the job requirements rather than as 
a search for rejectable defects. Union offi- 
cials are urged to become more familiar 
with the capabilities of the handicapped 
and to participate more actively in plant 
programs for their employment. Early re- 
ferral for vocational and physical rehabili- 
tation of injured workers is also recommended, 
and communities are asked to conduct sur- 
veys to find and employ the handicapped. 


Large Plant-Equipment Investment 
Promises Expanding Labor Demand 


Government bulletin shows increased 
expenditures predicted this year. 


Anticipated capital expenditures for new 
plant and equipment by United States private 
industry for the first three quarters of 1952 
indicate a continuation of the upward surge 
registered last year and foretell an expand- 
ing demand for labor to man the new facilities. 


Figures published in the July Bulletin 
of the United States Securities and Exchange 
Commission show that, on the basis of anti- 
cipated outlays of business as reported in 
April and early May of this year, United 
States industry will, in the first three quarters 
of 1952, expend nearly $1.5 billion more than 


in the same period last year. For the first 
three quarters of 1952, total new plant and 
equipment outlay is predicted to amount to 
$18,076 million as compared with $16,618 
million for the same period last year. 


At the end of 1951, new plant and equip- 
ment spending had reached $23,290 million. 
If the 1952 expenditures keep pace with 
those in 1951, the end of the year should 
find more than $25 billion invested. 


As shown in the accompanying chart, which 
uses figures from the commission’s bulletin, 
a considerable recovery has been made from 
the decreased expenditures of 1949 and 1950. 


In 1948, new plant and equipment expend- 
itures stood at $20,032 million. This figure 
dropped to $18,021 million in 1949, and to 
$17,832 million in 1950. The 1951 outlay 
amounted to an increase of $5,458 million, 
30 per cent above that of the previous year 
and 16 per cent above 1948 expenditures. 


Urge Cautious Policy 
in Hiring Youngsters 


List recommendations to be followed 
in employment of school-age youth. 


Young Americans must be introduced 
to the national labor force with careful 
attention to their educational and personal 
development if the best interests of the 
nation’s future manpower needs are to be 
served, according to the national policy on 
employment of school-age youth recently 
announced by the Defense Manpower Ad- 


Estimated Expenditures on New Plant and Equipment 
by Private Concerns in the United States * 











(Millions of Dollars) 
Annual Totals Quarterly Totals 

Oct.- Jan.- Apr.- July- 
Dec. Mar. June? Sept.’ 
1948 1949 1950 1951 1951 1952 1952 1952 
Manufacturing ........ 9134 7149 7491 11130 3335 2742 3251 3087 
Durable goods .... 3483 2594 3135 5168 1652 1326 1578 1438 
Nondurable goods ...... 5651 4555 4356 5962 1683 1416 1673 1649 
ES a 802 738 684 796 211 188 217 217 
SS Se eee 1319 1350 1136 1541 449 376 406 390 
Other transportation ..... 700 525 437 511 130 134 161 120 
Electric and gas utilities ..... 2683 3140 3167 3577 998 761 934 1036 
Commercial and miscellaneous *. 5394 5119 4917 5735 1549 1351 1387 1318 
oot Puck ba cewdees es 20032 18021 17832 23290 6672 5552 6356 6168 





1 Excludes agriculture. These figures do not agree precisely with the totals included in the 
gross national product estimates of the Department of Commerce. The main difference lies in the 
inclusion in Commerce figures of certain outlays charged to current account. 

2 Estimates based on anticipated capital expenditures of business as reported in April and 


early May of 1952. 
® Includes trade, service, finance, communications, etc. 
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United Press Photo 


Getting a lift in style at the end of a day's work are coal miners at United States 


Steel's Gary, West Virginia No. 14 mine. 


The chain-belt seating device used to reach 


the exit level is the first known application of the ‘‘ski hoist’’ idea to a coal mine. 





ministration of the United States Depart- 
ment of Labor. 

Urging positive action to guide present 
employment of young people into useful 
rather than wasteful channels, the program 
calls for good planning, adequate assistance 
in vocational choice and preparation, good 
supervision and good working conditions 
as essentials for assurance of effective utili- 
zation of the group for the good of the 
nation. 

To put the policy into effect, voluntary 
cooperation was requested from employers, 
unions, placement workers, schools, parents, 
youth, government and community groups. 
A ten-point program was recommended to 
conserve, build and wisely use the capacities 
of youth: 

(1) Encourage boys and girls to get the 
best education they can, and at least to 
complete high school. 

(2) Encourage schools to adjust their 
curricula and services to meet more ade- 
quately the needs of young people. 

(3) Help young people take advantage of 
vocational guidance services, of training 
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opportunities, and of placement services that 
can help them find jobs suited to their in- 
terests and vocational and physical capacities. 

(4) Help young men make use of oppor- 
tunities in military service that will advance 
their long-range vocational objectives. 

(5) See that young men at or near draft 
age are given full opportunity for employ- 
ment until called into military service. 

(6) Arrange, under careful supervision, 
suitable part-time and vacation jobs that 
will provide constructive experiences while 
allowing time and energy for education, 
recreation and personal development. 

(7) Continuously observe and _ support 
full maintenance and enforcement of child- 
labor and school-attendance laws. 

(8) Assure good working conditions for 
employed youth under 18 through: 

Providing a safe and healthful place to 
work; 

Seeing that young workers are treated 
with understanding and respect; 

Giving good supervision, training and a 
chance to develop on the job; 
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Giving them full protection of labor and 
social security laws; 

Arranging hours of work to be not more 
than eight a day or 40 a week, and, on days 
when the young worker is attending school, 
not more than three or, at the most, four 
hours of work (the part-time work limit to 
depend on age, legal child-labor standards, 
school hours, duration of job and the in- 
dividual young person’s strength and obli- 
gations); 

Arranging hours to allow adequate rest, 
avoiding early morning and night work; 

Providing at least one full day of rest 
in seven. 

(9) Protect children from employment 
at too young an age, holding to the follow- 
ing standards: 

For employment during schoo] hours or 
in manufacturing, workers should be at 
least 16 years of age; 

For employment outside school hours as 
part of the regular hired labor force, work- 
ers should be at least 14 years of age; 

For employment in hazardous occupa- 
tions, workers should be 18 years of age. 

(10) See that minors under 18 obtain 
employment or age certificates as proof of 
age and as assurance that their employ- 
ment meets child-labor standards set by law. 


New England States Lead Nation 
in Minimum-Wage Legislation 


Only Massachusetts and Connecticut 
equal 75-cent rate set under FLSA. 


Two states, Massachusetts and Connecti- 
cut, have statutory minimum-wage rates of 
75 cents an hour, the same as the rate set 
under the Fair Labor Standards Act. The 
federal wage floor went into effect January 
25, 1950. Connecticut followed July 5, 1951. 


Massachusetts enacted a 65-cent law in 
1949 and raised the minimum to 75 cents 
on July 2, 1952. 

Only three other states and two terri- 
tories have minimum-wage laws which ap- 
ply to men, women and minors. New 
Hampshire has a 50-cents-an-hour law en- 
acted in 1949; Hawaii’s act provides a 
minimum rate of 40 cents an hour, with 
time and one half required for work beyond 
48 hours a week; in New York, Rhode 
Island and Puerto Rico there is no statutory 
rate. 


In all, 26 states and three territories, as 
well as the District of Columbia, have mini- 
mum-wage legislation on their books: 
Arizona, Arkansas, California, Colorado, 
Connecticut, Illinois, Kansas, Kentucky, 
Louisiana, Maine, Massachusetts, Minne- 
sota, Nevada, New Hampshire, New Jersey, 
New York, North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, South 
Dakota, Utah, Washington, Wisconsin, 
Alaska, Hawaii and Puerto Rico. The 
Oklahoma law, applicable only to women, 
is enjoined from operation. The laws of 
Arkansas, Nevada and South Dakota apply 
only to women and girls. In Alaska only 
women 18 years of age and over are af- 
fected. The remaining laws, except for the 
seven mentioned that include men, apply to 
women and minors of either sex. 


The movement for this kind of legislation 
by the states was begun in 1911 and was 
prompted by public concern about condi- 
tions under which many thousands of 
women and children were employed. The 
earliest statute on the subject was enacted 
in Massachusetts in 1912. Eight other states 
followed its example in 1913. In 1923, after 
17 states had minimum-wage laws in opera- 
tion, the United States Supreme Court held 
such laws unconstitutional. The high court 
reversed this position in 1937. 





INTERNAL AFFAIRS OF UNIONS: GOVERNMENT CONTROL 
OR SELF-REGULATION?—Continued from page 706 





yet holds out to him? The questions arising 
under judicial review are twofold: (1) 
What rights and privileges did the mem- 
ber have according to the union constitu- 
tion, bylaws and rules? (2) Did he receive 


all these in a setting of due process? Then, 
the court asks, what more can he expect? 
Unions are entitled to settle their own in- 
ternal quarrels™ and determine their own 
questions of policy and discipline,” and the 





% Hendren v. Curtis, 164 N. Y. Misc. 20, 297 
N. Y. S. 364 (S. Ct., 1937); Bricklayers’, Plas- 
terers’ & Stonemasons’ Union v. Bowen, cited 
at footnote 21. 
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% Nilan wv. Colleran, cited at footnote 19; 
O’Keefe v. Local 463 of United Association 0) 
Plumbers, cited at footnote 21. 
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unionist is entitled to no more than he has 
agreed to receive (the constitution) or that 
the law gives him (procedural due process). 
Although acting in a quasi-judicial sense, 
a union is not thereby part of the judicial 
machinery or subject, internally, to the 
substantive law of the land. Assuming good 
faith and proper methods, its decisions are 
to be treated as conclusive™ in the absence 
of capricious or arbitrary action.” 


The possible consequences of this broad 
doctrine of general judicial /atssez faire 
abound in the reports which contain ex- 
amples of bad and good union action in this 
field. In 1928, in Sweetman v. Barrows,” 
a conspiracy suit for damages, alleging ex- 
pulsion based upon an illegal demand for 
assessments which had been held unjusti- 
fied in a prior court decision, was brought 
against union officials and the entire mem- 
bership. The Massachusetts court properly 
held for plaintiff, but the opinion included 
statements which, although plausible then, 
are undoubtedly in error today. 

“His right to follow a lawful occupation 
under existing conditions will be protected 
by the court, and, if it were essential for 
him to remain in the finion in order to gain 
employment, he can recover for the wrong 
done him in depriving him of the means 


of earning a living and in illegally ex- 
pelling him or refusing to recognize him 
as a member. He had an undoubted right 
to dispose of his labor to the best advantage 
and if the defendants or any of them con- 
spired to deprive him of this natural right, 
he can recover damages for the wrong 
done.” 


Interpretations of similar language in an 
earlier period had led to the Supreme Court 
position expressed in Coppage v. Kansas,@ 
Truax v. Corrigan,“ Lochner v. New York,” 
Adair v. United States," and a host of others, 
all subsequently limited or discarded.“ 
These reversals display a judicial aware- 
ness that freedom, in actuality, is a relative 
term and that the concept is found imper- 
fectly in life and in production relations. 
The entire history of labor in this country 
indicates that unions have been an out- 
growth of, or an answer to, employers’ 
prior negativistic attitudes and that, as 
defensive mechanisms, unions required 
governmental aid to equalize the disparity in 
economic strength and legal resourceful- 
ness. Whether or not such continued aid 
is a necessity is a policy question not here 
involved.” Such aid, if given, may be of 
two forms: required employer recognition 
of the union” and some degree of freedom 





% Pratt v. Rudisule, cited at footnote 20. In 
Polin v. Kaplan, cited at footnote 45, the court 
stated that ‘‘if the contract reasonably provides 
that the performance of certain acts will con- 
stitute a sufficient cause for the expulsion of a 
member, and that charges of their performance, 
with notice to the member, shall be tried before 
a tribunal set up by the association, the provi- 
sion is exclusive, and the judgment of the 
tribunal, rendered after a fair trial, that the 
member has committed the offenses charged 
and must be expelled, will not be reviewed by 
the regularly constituted courts.’’ 

5%t Jurisdiction is here assumed. Bartone v. Di 
Pietro, 18 N. Y. S. (2d) 178 (S. Ct., 1939); 
Donovan v. Travers, 285 Mass. 167, 188 N. E. 
705 (1934); Engel v. Walsh, 258 Ill. 98, 101 N. E. 
222 (1913); Heasley v. Operative Plasterers, etc., 
Association, Local No. 31, cited at footnote 22. 

58 Cited at footnote 49. 

5% Cited at footnote 49, at p. 354. 

236 U. S. 1 (1915). 

61 257 U. S. 312 (1921). 

198 U. S. 45 (1905). 

63 208 U. S. 161 (1908). 

* Consult Phelps Dodge Corporation v. NLRB, 
4 LagBor CASES { 51,120, 313 U. S. 177, 187 
(1941), wherein Justice Frankfurter says that 
“the course of decisions in this Court since 
Adair v. United States and Coppage v. 
Kansas have completely sapped those 
cases of their authority.’’ See also West Coast 
Hotel Company v. Parrish, 1 LABOR CASES 
f 17,021, 300 U. S. 379 (1937), overruling Adkins 
v. Children’s Hospital, 261 U. S. 525 (1923). 

® The Wagner Act, 49 Stat. 449 (1935), re- 
fiected that era's feeling that employees and 
unions alone required aid and therefore at- 
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tempted to equalize the employer-employee dis- 
parity by pushing up the latter’s floor to set 
it even with the former. The Taft-Hartley Act, 
61 Stat. 136 (1947), 29 USCA Sec. 141 (Supp., 
1950), suggests that such boost had now created 
the converse disparity and that the employee 
had shot up and past the employer, so that 
the present act attempted to equalize their 
positions. But, it is here queried, can there be 
“‘absolute’’ equality? Or does the act speak 
of a ‘“‘legal’’ equality which, based upon the 
outmoded fictions of the law, prevents a peek 
from behind the blindfold Justice wears to see 
the realities of the alleged equality? It is sub- 
mitted that it is this latter legalistic concept 
which the 1947 act promulgated and that Senator 
Taft’s proposed 1949 amendments were required 
by the inequalities thereby engendered. 


As to whether the Wagner ‘‘up’’ required 
Taft-Hartley’s ‘‘down,’’ see Lazarus and Gold- 
berg, Collective Bargaining (1949), p. 37 and 
following. As to whether or not labor still 
requires organization, even in the clothing in- 
dustry, see New York Times, November 29, 
1950, p. 38, col. 3 and p. 38, col. 2, which records 
the signing of two contracts by the amalga- 
mated clothing workers with employers who, 
in 16 and 51 years, respectively, had never had 
dealings with a labor organization. 


* This brings up all the corollaries which are 
found both in the old and in the amended 
Wagner Act. For example, Section 7 gives us 
this concept of employee freedom to organize 
and bargain collectively through their chosen 
representatives, but the succeeding sections give 
us the methods whereby this fundamental Sec- 
tion 7 right is to be effectuated. 
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for the union to develop as it feels its own 
best interests require.” 


The approach to union self-government is 
twofold. Our political theories require as- 
sociation for the highest self-development 
of the individual, so that group efforts are 
to be fostered and furthered, and yet all 
human activity, individual or collective, 
conflicts at times with the like efforts and 
activities of others. Even a Robinson Crusoe 
was not completely alone, for he had 
civilization’s tools and knowledge with him. 
So, too, is it impossible for anyone in 
modern life to be apart from his fellow men. 
It is the inevitability of possible conflict,” 
and the necessity of avoiding anarchism 
and all that it implies, that makes necessary 
rules of and for the individual’s behavior. 
Whether these rules are- self-promulgated 
by such individual or by society is present- 
ly of no moment, but enforcement, when it 
“should” proceed from one’s own desire to 
follow the Golden Rule, is a moral concept, 
whereas the basic requirement of all legal 
rules necessitates an objective, coercive 
power. Insofar as the association promul- 
gates and enforces its own rules which are 
consonant with the external power’s limita- 
tions, the latter will refrain from exerting 


any reviewing function; insofar as such 
rules do conflict with the policy (statutes) 
or mores (equity) that a government ex- 
presses and enforces, review is accorded to 
the aggrieved party. 

Obviously yesteryear’s “freedom of con- 
tract” no longer permits activities which to- 
day are denounced because their factual 
operation has resulted in enfeebling the 
individual and thereby the nation. Finally, 
the trend discloses that the individual is 
once again being faced with the possibility 
that a new form of power will be exerted 
which, because of its effects, must itself 
be curbed. The probability that union con- 
duct vis-a-vis individual members will turn 
into domination increases as Yarious union 
practices are found to be wanting in the 
over-all picture and yet are not modified or 
discarded. Some of these have already been 
discussed, others can be inferred and still 
others are unknown possibilities. It is these 
latter which are the basis for present fears 
and legislation or decisions. The outstand- 
ing element of union statesmanship today 
would be to serve notice that expulsion or 
suspension, and all its attendant miseries, 
would not be visited ‘upon individuals save 
in matters of the most grievous nature,” 





In U. 8. v. Hutcheson, 3 LABOR CASES 
751,110, 312 U. S. 219 (1941), criminal] indict- 
ments were brought against the carpenters and 
union officials charging a restraint and con- 
spiracy to restrain trade by combatting another 
union in a jurisdictional dispute rather than 
fighting an employer. The Supreme Court dis- 
missed, Justice Frankfurter stating that the na- 
tional policy, expressed by the Clayton and 
Norris-La Guardia Acts, permitted workers to 
have ‘‘full freedom of association, self-organiza- 
tion’’ (as set forth in the latter act). For the 
general rule today concerning a union’s per- 
missible actions under the antitrust laws, see 
Forkosch, article cited, footnote 11. These union 
actions, however, are external rather than the 
internal actions we here discuss, and the lan- 
guage of the Court must be limited to the 
field of its fact situation. In conjunction with 
footnote 72, where the union-employer activity 
was denounced, it was reported in the New York 
Times, December 21, 1950, p. 34, col. 2, that 
the secretary-treasurer of Local 816 of the In- 
ternational Brotherhood of Teamsters, AFL, 
was accused by one employer of an alleged 
‘‘dictatorship”’ in that he was ‘‘conspiring’’ with 
a second employer to break the former’s con- 
tracts for delivery of liquor, thereby giving the 
second employer such deliveries and thereby 
a monopoly. This was vehemently denied (New 
York Times, December 27, 1950, p. 21, col. 2). 
The court denied a temporary injunction and 
vacated a stay on the ground that ‘‘no evi- 
dentiary facts are submitted to show’’ that any 
conspiracy existed (New York Times, January 
10, 1951, p. 24, col. 3). 

*® Adamic, Dynamite (revised ed., 1934), sub- 
titled ‘‘The Story of Class Violence in America,”’ 
is based upon the inevitability of class conflict 
in a capitalistic production and distribution 
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society given over to an employer’s primary 
desires for profit and assumes that continuing 
‘‘bitter disputes between labor and capital and 
between radical or revolutionary and conserva- 
tive (in many cases racketeering) labor unions”’ 
will necessarily flare up and ‘‘be accompanied 
by violence of an extreme character.’’ (P. ix.) 
The volume’s concluding paragraph accentuates 
the continuation of violence until labor groups 
are organized ‘‘into unions with revolutionary 
aims to power. Then they will be able to 
afford to dispense with such violence.’’ (P. 480.) 
With such assumption and conclusion this writer 
disagrees and, insofar as labor unions are con- 
cerned, points to the nonviolence of numerous 
large and small unions which honor contracts, 
achieve their goals through collective bargain- 
ing, utilize persuasion at all stages and are 
more desirous of stability than many an em- 
ployer. Further proof of Adamic’s error is 
found in the 1948-1950 ousting of the minority 
elements in most locals. See also Braun, Union- 
Management Cooperation (1947); Lever and 
Goodell, Labor-Management Cooperation (1948). 
* In Weinstock v. Ladisky, 18 LABOR CASES 
{| 65,797, 197 N. Y. Misc. 859, 871, 98 N. Y. S. 
(2d) 85, 97 (S. Ct., 1950), the court stated: ‘‘It 
should be noted that . labor unions, have 
inherent power, somewhat akin to the police 
power of a state, to provide for the welfare 
of their members and to regulate their affairs 
so as to attain the objects and purposes for 
which they were constituted. Aside from and 
independent of any provisions in its constitution 
and by-laws, a labor union has the right of 
self-protection and self-preservation, and may 
discipline a member or officer for conduct tend- 
ing to thwart or destroy its objects. Such 
power may be exercised even to the extent of 
expelling a member from the organization.”’ 
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and that even then such union action would 
be the end result of procedures which them- 
selves would be legally and morally un- 
assailable. Present union constitutions do 
not particularize in these two respects in a 
manner sufficient to satisfy the suggestions 
here made. 

For example, the Nazi “crimes against 
the state” were denounced because the 
judge alone, in a case before him, could de- 
cide whether the facts constituted such 
crime. Amercians decried this as inhuman, 
for no man could know in advance of his 
conviction whether or not his actions of 
yesterday were a crime; he had no statu- 
tory definition to guide him. So, too, do we 
denounce own own statutes which are 
vague and uncertain, do not set up sufficient 
standards or leave to someone’s discretion 
the problem of crime or no crime. Then 
what of union provisions which permit 
charges and expulsion where a member acts 
“contrary to the best interests” of the local 
or international, where the member has 
committed acts which “discredit” the union 
or its officers or where the union’s “poli- 
cies” are ignored or not furthered? These 
catchall provisions are not indicative of 
maturity or statesmanship and serve no 
purpose, propagandawise or otherwise, for 
they are so vague that a charge of capri- 
ciousness invariably results in court review, 
judicial imposition of legal concepts and 
thereby a possible alteration of language 
from its intended purpose. 

Thus, an over-all conclusion may be 
drawn “ which, based upon the past and the 
present, may avoid the logical pitfalls which 


legal reasoning involves: (1) union consti- 
tutions, bylaws and. rules should be clear 
and explicit in setting forth and defining 
grounds for expulsion and suspension; (2) 
no reasons other than those disclosed by 
the notice of charges, and within the per- 
missible scope of the constitution, should 
become the basis for any such proceedings; 
(3) all procedural formalities ordinarily ac- 
corded a defendant in a criminal-court hearing 
should be observed, with legal representa- 
tion permitted before an unbiased tribunal ; ™ 
(4) a stenographic record of the hearing 
should be made, if possible, or, at the very 
least, of the testimony of the most impor- 
tant witnesses plus a condensed version of 
all other testimony; (5) opportunity for 
some form of eventual appeal to the entire 
membership, with approval required for ex- 
pulsion or suspension. 


Under these conditions no court would 
find that due process, procedurally and sub- 
stantively, had not been accorded. When 
the courts thus legally refrain from inter- 
fering, labor will be actually free to guide 
and govern itself and this, it is submitted, 
is a wise policy.” It is the concept of in- 
dividual, association and employer and em- 
ployee self-rule (through real collective 
bargaining) that is the goal which is frustrated 
by governmental restrictions.” Restrictions 
should not be haphazardly imposed on all 
unions as long as the small percentage of 
abuses which do occur may conceivably be 
disposed of by existing laws. Only as a 
final “must” should the freedom of unions, 
as with the freedom of individuals and all 
groups, be circumscribed. [The End} 





%™ The 1943 American Civil Liberties Union 
Report, cited at footnote 15, at p. 68 and fol- 
lowing, proposed a bill of rights for union 
members, one of which sought to protect the 
individual from arbitrary disciplinary proceed- 
ings and suggested that the unions accomplish 
these (protection) goals themselves. Legisla- 
tion, however, which would require an admin- 
istering agency to hear and determine questions 
of expulsion or suspension, with judicial review 
thereafter, and also similar hearings concern- 
ing rights under the union’s constitution was 
also recommended. The report stated that 
‘“‘members should not be penalized or expelled 
for activities involving their basic democratic 
rights,’’ which included criticism of union 
officers, the right to organize within the union 
in opposition to the administration, the right 
to free speech concerning their opposition and, 
when internal information channels are closed, 
the right to voice protests outside the union. 
(P. 28 and following.) 

™ Perhaps an outside body may be asked to 
sit or one or more outsiders asked to join the 
union tribunal. In any event, it is the actuality 
of fairness, rather than its appearance, which 
should govern. 


Internal Affairs of Unions 


7 A recent instance illustrates this forcefully. 
In Allen Bradley Company v. Local 3, IBEW, 
9 LABOR CASES { 51,213, 325 U. S. 797 (1945), 
the Supreme Court held that a union ran afoul 
of the Sherman Act when it collaborated with 
(or instigated) employers and their associations 
in excluding from the New York market manu- 
factured electrical products which competed 
with locally produced ones. The decision, how- 
ever, permitted union conduct ‘‘on its own,”’ 
even though such ‘‘lone wolf'’ conduct resulted 
in identical ends being obtained. Union self- 
discipline was shown when the IBEW there- 
after found Local 3’s veteran business agent 
guilty of discriminatorily practicing exclusion 
from the New York market of electrical prod- 
ucts made by unions elsewhere in the country, 
conducting its own hearings, etc., by a refer- 
ence to an outsider. (Consult the New York 
Times, June 26, 1950, p. 23, col. 2.) 

™ Thus a contrast between the Wagner ‘‘volun- 
tarism’’ and the Taft-Hartley ‘‘restrictionism’’ 
is presented which displays in brief the funda- 
mental public (not alone union) objection to 
the over-all policy of the latter act. 
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erance” and proceeded to evaluate the evi- 
dence as if the job assigned to it by the 
court was that of determining whether the 
employers intended to “discharge” the em- 
ployees involved. With this distortion the 
inquiry resembled the question: “Have you 
quit beating your wife?” Loose and con- 
fused references by some of the employers 
to an intention to “discharge” the employees 
could be held by the Board, because of its 
shifting of the inquiry ordered by the court, 
to be evidence that they had intended 
“permanently to sever” the employment 
relationship—even though it is perfectly ob- 
vious from the evidence as a whole that 
the farthest thing from the minds of those 
employers was a permanent severance of the 
relationship. 


At the beginning of page 3 of the mimeo- 
graphed report of the Board’s decision on 
remand,” the question is properly stated: 
“Was the severance of the employment re- 
lationship . . . intended to be temporary or 
permanent?” But the shift is already per- 
ceptible toward the bottom of that page 
where the Board says that the employers 
“intended the severance to be a permanent 
discharge and not a temporary layoff” 
(Board’s emphasis). By page 4 the transi- 
tion from “permanent severance” to “dis- 
charge” is complete, for the Board there 
says that “the letter of April 7 itself 
strongly suggests an intent to discharge the 
salesmen.” (The reader may judge for 
himself from the letter which is reproduced 
herein whether it “strongly suggests an in- 
tention to discharge.”) At this point we 
perceive the method in the Board’s dis- 
tortion of the inquiry. The Board had to 
substitute “discharge” for “permanent sev- 
erance” because the only evidence in the case 
which at all convincingly suggests that the 
employers intended something more than 
a temporary interruption of the employer- 
employee relationship is the loose and 
careless talk of the employers who them- 
selves said that the salesmen were “dismissed” 
or “discharged.” Buf, having completed 
the shift of the inquiry to the question 
whether the employers thought they had 
“discharged” their employees, the Board 
was in a position to cite, with appropriate 
rhetorical emphasis, what it considered to 
be “the strongest evidence which supports 
the conclusion that [the employers] . . . in- 
tended to effect a discharge of their salesmen.” 


This evidence turns out to be, on careful 
examination, no more than a statement by 
the employers that they preferred to call the 
severance a “discharge” rather than a 
lockout because they feared that a lockout 
would be held unlawful, while a “dis- 
charge,” they felt, would be held lawful! 
Here are the key items of testimony, asked 
by one of the employers’ counsel and an- 
swered by another: 

“A. I would say that the object was 
to get as close to a discharge as possible. 
; The purpose was to follow the 
plan of not having a lockout but rather 
a discharge. 

“CQ. Mr. Schultz, you do remember that 


we said we did not desire to create a 
lockout .. .? 

“A. Yes. 

“QQ. You do remember that the reason for 


it was that we did not want to commit an 
unfair labor practice of 

“A. Yes. 

“Q. And we were very careful in drafting 
the letter, and you commented on it 
saying, ‘I don’t think anybody can say that 
we tried to lock anybody out’? 

“A. Right. 

“Q. You mean that we discussed and 
said that a legal discharge at that time 

was legal, but we thought a lockout 
was not legal? 

“A. We thought at that time that a lock- 
out would be illegal, but that a discharge— 
we have a right to hire and fire our help— 
that that would be legal.” 


The foregoing is the strongest evidence, 
and virtually the only evidence, in support 
of the Board’s finding that the employers 
intended a permanent severance of employ- 
ment. And it must be plain to all, by now, 
that the evidence is completely worthless 
in relation to the inquiry ordered by the 
court. This evidence establishes that the 
employers were interested in calling the sever- 
ance a “discharge” only because they feared 
that if they called it anything else— 
especially a lockout, which is what they 
really intended—they would be held guilty 
of an unfair practice. The irony is wonder- 
ful. It is as if a man should call his legally 
wedded wife his mistress because he is 
under the mistaken impression that mar- 
riage is unlawful, and then be found guilty 





17 Cited in footnote 3. 
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of illegal consortium with his own wife! 
The truth is that none of the evidence, as 
we shall see, throws the slightest doubt on 
the probability that the employers who 
were so insistent on the “discharge” termi- 
nology intended to resume operations with 
their original employees. 


The Evidence 


The major item of evidence in the case 
is the letter sent by all the members of 
the employer association to their employees 
after the union had called a strike against 
one member of the association during a 
bargaining impasse.” As we have seen, the 
Board characterized the letter as “strongly” 
suggesting “an intent to discharge the 
salesmen.” We submit, on the contrary, 
that the letter “strongly” suggests no such 
thing. We submit that the letter suggests— 
whether “strongly” or “weakly”— nothing 
more than a desire to change the single- 
employer work-stoppage to one involving 
all the employers, with the matter of “dis- 
charge” or “permanent severance” deliber- 
ately shrouded in precisely the same kind of 
vague terms that the Board has in other 
cases termed a “tactical” discharge. But 


the reader must judge for himself. Here 
is the letter, in its full text: 
“Since the existence of the salesmen’s 


union all contracts have been negotiated and 
signed on an industry-wide basis. During 
the negotiations last year and this year, we 
exhibited financial statements prepared by 
certified public accountants to the Union 
officials which demonstrated our inability 
to give any increase in the commission rate. 
The Union officials agreed that we were 
unable to give an increase last year and, 
accordingly, the contract was signed with- 
out changing the commission rate. 


“Business conditions certainly cannot be 
any better in 1949 than in 1948, and it would 
be sheer folly and economic disaster on our 
part to grant the salesmen any increase in 
their present high commission rate. During 
our negotiations this year, the Union of- 
ficials admitted that if the commission rate 
was increased a large number of whole- 
salers would have to go out of business; 
nevertheless, the salesmen’s union has called 
their men off the job and are now picketing. 


“A strike against one house or small 
group of houses is not just a strike against 


one individual wholesaler, but it is a strike 
against our house and all the other whole- 
salers in Chicago. If we permitted the 
Union to do this, it would merely be a 
question of time until each house would be 
compelled to sign this unfair contract or to 
close its business doors; we consider this 
action by the union to be in the same 
category as a strike called against all of the 
wholesalers. The Union officials have been 
advised and are fully aware of our position 
and since the salemen of your Union walked 
out on one of these houses it is our position 
that you have decided to strike every whole- 
saler who has been a party to the industry- 
wide negotiations. 

“Accordingly, we ask you to turn over 
to us immediately any papers, 
credentials, or monies that you may have 
belonging to us, and come and see us im- 
mediately so that we may settle any financial 
differences that exist to date between us.” 


records, 


Let us evaluate the evidence in the light 
of the question meant to be posed by the 
court, not in the light of the changed 
question asked by the Board. Let us ask 
whether the letter and the other evidence 
in the case suggest, on the one hand, a 
temporary interruption of employment de- 
signed to put pressure on the employees 
to recede from the demands which the em- 
ployers thought extreme or, on the other 
hand, an intention by the employers per- 
manently to continue in the future without 
the “dismissed” employees. 

The key items of evidence indicating, in 
the Board’s judgment, an intention to effect 
a permanent severance are the following: 

(1) Some of the dismissed employees 
testified without contradiction that it was 
customary in the industry to ask salesmen 
to turn over their records, papers, cre- 
dentials, etc., only where a discharge was 
intended. This testimony could be true, of 
course, without necessarily indicating that 
a permanent severance was intended; the 
employers might have made this request 
only in line with their desire to avoid giving 
the impression of what they mistakenly 
thought would be the more unlawful act, 
namely, a lockout. 

(2) Salesmen who reported for work 
were not permitted to work. This testi- 
mony is obviously worthless; it is as con- 
sistent with a temporary severance, a “lock- 
out,” as it is with a permanent severance, 





% This letter is reproduced in the court’s 
opinion, footnote 4, and may also be found in 
the appendix to the NLRB's decision. 


The Developing Law 


733 








(3) The employers told the salesmen who 
did report for work that they were “dis- 
charged.” As we have already noted, this 
was designed only to avoid the charge of 
an unlawful “lockout.” 


(4) The employers testified at the original 
hearing that the severance was a “dis- 
charge,” not a “lockout.” Again, this evi- 
dence is seen in its true light only as an 
attempt to avoid what the employers mis- 
takenly thought would be considered the 
more unlawful type of interruption of 
employment. 


(5) Here we come to the single item 
of evidence in the whole record which 
supports the Board’s conclusion to the 
effect that the employers intended per- 
manently to get rid of some of their em- 
ployees. This testimony is given by one 
Schultz, who was attorney for one of the 
employer associations at the time the letter 
was formulated and sent, and remained an 
attorney for some of the individual em- 
ployers at the time this testimony was 
given. We have already seen some of 
Schultz’s testimony (that which established 
that the employers used the term “dis- 
charge” only to avoid risking what they 
thought were the graver legal consequences 
of a “lockout”). In addition Schultz testi- 
fied as follows (the interrogator is the 
employers’ counsel): 

“QO. Was it our purpose to take these 
salesmen back when the strike was over? 

“A. I would say that we had discussions 
at that meeting that maybe—well, I would 
say that you had discussions about maybe 
not having a union and breaking the union. 

“Q. Now, that is not the question... . 
I asked if it was not our intention to take 
the salesmen back when the strike was over? 

“A. Well, I think when this particular 
controversy was at its height, that the 
thought of the organization was that maybe 
you could do as you pleased after the strike 


was over, take them back or not take 
them back. 
2 The time we wrote the letter 


of April 7, was it not our intention to take 
the men back when the strike was over? 

“A. I would not know whether it was. 
I know that we were trying to establish a 
legal discharge and doing it very, very 
sincerely.” 

According to the Board, Schultz’s testi- 
mony established beyond any doubt that a 
permanent severance of the employer-em- 


ployee relationship was intended. But the 
truth is that the evidence establishes no 
such thing. The evidence establishes at 
most that the employers were fed up with 
the union’s tactics; that they hoped that they 
might be able to pick and choose to some 
degree among the employees who, they 
obviously assumed, would come back to 
them; and that they had begun thinking 
about maybe not having a union and break- 
ing the union. Perhaps such hopes, and 
fears, and tentative aspirations ought to be 
unlawful; but they are not yet unlawful. 
More than that, they are basically and 
completely irrelevant to the inquiry whether 
the employees intended at the time they 
sent the letter to create a permanent sever- 
ance of employment. On that point, Schultz’s 
testimony is largely worthless. When asked 
with extreme precision the vital question 
whether the employers intended “to take 
the men back when the strike was over?” 
the only response Schultz could make was: 
“T would not know whether it was.” 

The only people who could answer that 
definitively were the employers 
themselves. However, they were to be 
given no chance. The Board summarily 
dismissed their testimony on this crucial 
point, calling it “inherently unreliable.” ” 
But we must note carefully why the Board 
called the employer testimony “inherently 
unreliable.” One of the employers, for 
example, testified that an agreement was 
reached to “discharge” the salesmen, but 
that it was the intent of all the employers 
“to reinstate the salesmen when the dispute 
was over.” ” According to the Board in this 
case, it is contradictory for an employer 
to intend both a discharge and a subsequent 
reinstatement of the same employees. We 
know, however, that the only contradiction 
lies in the mind of the Board and its 
doctrinaire insistence upon a definite and un- 
equivocal meaning for the word “discharge,” 
notwithstanding that all the weight of the 
evidence in the record is, to the contrary, 
that the employers used the term “dis- 
charge” only for tactical purposes, not to ef- 
fectuate a permanent severance of employment. 

We have said that the employers them- 
selves are the only ones who could have 
known their own intentions; and we have 
seen that, so far as oral testimony is con- 
cerned, the employers asserted a universal 
intention to take the men back “after the 
strike was over.” Here as elsewhere, deeds 
often speak louder and more honestly 
than words, and it is therefore highly im- 


question 





1%” Footnote 10 of 99 NLRB, No. 55 (mimeo). 
2% See footnote 19. 
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portant to ask whether the employers’ 
subsequent activities indicated an intention 
on their part to effect a permanent sever- 
ance of the employer-employee relationship. 


The relevant items of evidence are: (1) 
The employers did in fact take back every 
single one of the salesmen who had been 
“discharged.” The Board dismisses this 
evidence by pointing out, quite rightly, that 
“discharged employees are frequently re- 
employed for a variety of reasons.” But 
this answer only aggravates the flummery 
begun by the Board in shifting the question 
from “permanent severance” to “discharge.” 


(2) Not a single replacement was hired 
during the “strike” or “lockout.” This 
evidence the Board dismisses on the theory 
that the employers either could not find 
competent replacements or that, if they 
could, they would not hire them because of 
the prevailing uncertainty as to the rein- 
statement rights of the old employees. 
There are so many weaknesses and fallacies 
in this makeshift theory that it seems hope- 
less to deal with it. However, one may ask 
whether the employers became aware of 
the scarcity of experienced and well-con- 
nected salesmen only after the “discharge”; 
or, again, whether it came as a surprise to 
the employers—after they had “discharged” 
their salesmen—that the “dischargees” might 
have some reinstatement rights. The em- 
ployers must have been as aware of these 
things before the “discharge” as they were 
afterwards. Being aware, they must either 
have intended to have the “strike” last 
forever, which seems hardly credible; or 
they must have expected, as seems plainly 
established by the whole case, that they would 
ultimately take back the “dischargees.” 

(3) Relations between some of the em- 
ployers and the employees were close and 
friendly during the “discharge”; three em- 
ployers made loans to a total of 13 of the 
800 salesmen involved; there were mutual 


The Developing Law 


expressions of desire for the dispute to 
end quickly. All these items were dismissed 
by the Board as relatively immaterial to the 
state of mind of the employers at the time that 
the employees were “discharged.” 


(4) The trial examiner concluded that 
virtually none of the 800 discharges sought 
other work. The Board was dissatisfied 
with the proof adduced in support of this 
conclusion; but, even assuming as a fact 
that no or few efforts had been made to 
secure other employment, said the Board, 
“the salesmen may well have preferred, 
rather than seek employment in a different 
line of work, in which they had not training or 
experience, to cooperate in exerting pressure 
through picketing to obtain reemployment.” 


There are other items of evidence of 
somewhat less significance: payments by 
the employers to employee welfare funds 
for the period of the “discharge,” pursuant 
to prior contractual arrangements; the fact 
that some salemen did not turn in their 
records; the probability that the employers 
simply could not have meant to effect a 
permanent severance of employment be- 
cause the personal contacts of the salesmen 
involved were vital to the employers; and a 
letter from the employers to the “dis- 
chargees” criticizing the union’s strike 
strategy, disparaging the union’s treatment 
of its members, deploring the plight of the 
salesmen and placing sole responsibility 
therefor on the union. Notwithstanding the 
individual and cumulative weight of these 
items of evidence, the Board hacked away 
at them methodically, emerging with the 
conclusion, satisfactory to itself, that they 
by no means necessarily established an in- 
tention on the part of the employers to 
resume the employment relationship at some 
future date. 

The trial examiner reached a different 
conclusion, on the basis of all the evidence. 
He said that the termination of employment 
“was a cessation from work, brought about 
by the employers, for an indeterminate 
period of time, but it was not a permanent 
severance.” It is well to note that, contrary 
to the Board, the trial examiner did not 
indulge in the logical flummery of substi- 
tuting “discharge” for “permanent sever- 
ance.” The trial examiner used his words 
with considerably more care, he adhered 
faithfully to the court’s remand directions and 
he concluded that the employers did not in- 
tend a permanent severance of employment. 


[We deal in the next article with the 
Board’s holding that an economic lockout 
is always an unfair labor practice. ] 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 

The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues. Sample copy sent on request. 





Insurance Law Journal 


Each month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests 
of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, 
and other‘timely features. It is edited exclusively 
for insurance law men, by insurance law men. 
Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for perma- 
nently filing a year’s issues. Send for a sample copy. 
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A LOOK BACK 


—to October 15, 1914 


LAvoR UNIONS, groaning under 
the yoke of court-imposed injunctions and damages for viola 
tions of the Sherman Act, greeted with joy the passage of the 
Clayton Act on October 15, 1914. Samuel Gompers termed it 
an “industrial Magna Charta.”’ 

At the time, the wording of the Clayton Act seemed to 
spell a new freedom for labor: “. . . the labor of a human 
being is not a commodity or an article of commerce. Nothing 
contained in the anti-trust laws shall be construed to forbid the 
existence and operation of labor . . . organizations, instituted 
for the purposes of mutual help, . . . or to forbid or restrain 
individual members of such organizations, from lawfully car 
rying out the legitimate objects thereof; nor shall such organi 
zations, or the members thereof, be held or construed to be 
illegal combinations or conspiracies in restraint of trade, under 


the anti-trust laws.” 


ry 

THE LAW was not effective, how 
ever, and the issuance of injunctions, which it was supposed 
to abate, continued at an even faster pace following the passage 
of the law than before. According to one authority, more than 
half of over 2,000 injunctions that were directed against union 
activities in the period from 1890 to 1932 were issued in the 
ten years from 1920 to 1930. 

The ineffectiveness of the Clayton Act in removing the 
threat of injunctions against labor union activities was con- 
tained in its wording. Under antitrust laws, unions were 
always accused of restraining trade in things, not labor. Thus, 
the removal of labor as an article of commerce achieved noth- 


ing. Also, the use of the words “Nothing ... shall . . . for 
bid . . . from lawfully carrying out” did nothing to abate the 


use of the injunction where the activity which was objected to 
seemed illegal to the court. 
7 
Nor UNTIL the passage of the 
Norris-LaGuardia Act in 1932 did the unions get any actual 
relief from injunctions. With the passage of this act and the 
interpretation given it by the United States Supreme Court in 
U.S. v. Hutcheson, labor unions gained complete immunization 
of all strikes, picketing, boycotts and other concerted activities, 
where pursued in the unions’ interests and growing out of 
defined labor disputes. The decision in the -l//en-Bradley case 
denied such immunity where unions combined with employers 
to restrain interstate trade, and later, the Taft-Hartley Act 
specified certain strikes and boycotts as unfair. 
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